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Bank Liable in Honoring Checks Payable to 
Fictitious Persons 


A clerk of a board of education secured the required signa- 
tures to checks drawn against funds on deposit in the board’s 
checking account. The checks were all payable to existing 
persons, but to persons who had no claims against the board. 
The clerk forged the payees’ signatures on the checks, de- 
posited them in his own checking account and appropriated 
the proceeds. It was held that the drawee bank was liable to 
the board for the amount thus wrongfully taken. This was 
decided by the Supreme Court of New Jersey in the case of 
Board of Education of Jefferson Township v. National Union 
Bank of Dover, 196 Atl. Rep. 352. bes 

The rule is that a drawee bank, which pays a check upon 
which the indorsement of the payee (or any other indorse- 
ment) is forged, will not be permitted to charge the check 
against the drawer’s account. It is a bank’s duty to pay out 
money standing to the credit of a depositor only in accord- 
ance with the depositor’s order. And a payment on a forged 
indorsement does not comply with the depositor’s order. 

The Negotiable Instruments Law (§9, sub. 3, of the Uni- 
form Act) provides that an instrument is payable to bearer 
when it is payable to a fictitious person “and such fact was 
known to the person making it so payable.” If this provision 
were applicable, the checks in question would be regarded as 
payable to bearer, the genuineness of the indorsements would 
become immaterial and the bank would not be liable. But, 




























NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 8534, 
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in this case, the fictitious character of the payees was not 
known to the persons making the checks “so payable,” that 
is, the members of the board of education who signed the 
checks on behalf of the board. The statute referred to was, 
therefore, no protection to the bank. 

The bank also urged as a defense that the loss was due to 
the negligence of the board in failing to examine the indorse- 
ments and discover that they were forged. The rule, however, 
is that a depositor is under no obligation to examine the in- 
dorsements on returned checks for the purpose of ascertaining 
their genuineness. The reason is that a depositor cannot be 
expected to know the handwriting of persons to whom he 
makes his checks payable. In the present case, it appeared 
that the fraud was discovered when the person, charged with 
the duty of verifying the statements rendered by the bank, 
ran across a check payable to the order of a person with whose 
handwriting she was familiar. She immediately knew the 
indorsement to be a forgery and brought the matter to the 
attention of the board’s attorney who caused an investigation 
to be made. 

There is a New Jersey statute which provides that n 
bank shall be liable to a depositor for the payment of “a 
forged or raised check,” unless the depositor gives notice of 
such payment to the bank within one year after the voucher 
representing the payment is returned to him by the bank. 
New Jersey Rev. Stat., 1937, § 7:4-7. This statute, however, 
could not help the drawee bank. The reason is that the stat- 
ute has been held in earlier decisions to apply only to checks 
bearing forged drawer’s signatures and not to those bearing 
forged indorsements. 

Here is a case in which a bank is helpless to protect itself. 
The fraud originates in the office of one of the bank’s deposi- 
tors. It is carried through to its conclusion by an employee 
of the depositor, usually an employee who is trusted by the 
employer. The employee is engaged in robbing his employer. 
The bank has no ground for suspecting the employee’s 
honesty. Yet the bank is required to make good the em- 
ployer’s loss. The only suggestion that can be made is that 
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banks establish a rule under which a depositor will not be 
permitted to deposit in his individual account checks signed in 
the name of his employer and payable to third persons unless 
such deposit is expressly authorized by the employer. 


The opinion of the court in full follows: 


This suit was submitted to the court, without a jury, at the 
Morris circuit, for determination on the admitted facts. 


The summons issued on August 23, 1937. The complaint alleges 
that from January 1, 1935, to the date of instituting the suit, plain- 
tiff, Board of Education, a public corporate body of the Township 
of Jefferson, in the County of Morris, was a depositor of its school 
funds in the bank of defendant at Dover, and during the period had 
on deposit sums of money in excess of $8,000. Between August 1, 
1935, and March 1, 1937, the bank paid, as they were presented 
and received, and charged to the board’s deposit account, in the 
respective amounts set forth in the bill of particulars, checks or 
warrants, aggregating $7,505.04. These payments, it is declared, 
were unlawful, wrongful, without the consent or authority of the 
board, and therefore improperly charged to its account with the 
bank. Recovery is accordingly sought for the stated sum, with 
interest, in the present suit. 

The payees named in all of the disputed checks or warrants were 
individuals residing in the Township of Jefferson or elsewhere in the 
County of Morris. The Board of Education, however, was not 
indebted to any of them and none of them was entitled to receive the 
money for which each check had been drawn; in other words, none of 
them knew of the checks and had no interest in them. But they were 
all regular as to form and the signatures of the president and clerk 
of the board and of the custodian of the school fund were genuine. 
No question arises as to the signing of them by the generally author- 
ized officers or agents of the Board of Education. What they lacked, 
as will be shown, was the authority of the board and they were not 
in payment of any indebtedness due from it to the payees named 
in them. 


At various times, it appears, the payees had had business dealings 
with the board, but, as to the checks in question, none of them knew 
that he or she had been named therein as such; none, as stated, had 
any beneficial interest in any of them; none received any of them, 
indorsed any of them, or presented any of them to the bank and 
received the money for which any of them had been drawn. 


The proof discloses that, as a matter of fact, they were all 
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prepared by one Kolar, the clerk of the board, on or about their 
respective dates; that he inserted the names of the payees, appar- 
ently selecting names of residents of the neighborhood at random. 
Having made them out, he then procured the signature of the presi- 
dent of the board, and, evidently through the misrepresentation that 
they were to be used in payment of bills due the payees named, with 
the approval of the board, he also oBtained that of the custodian. 
Thereupon, from time to time during the indicated period, after him- 
self indorsing on the back of each the name of the fictitious payee, 
without the knowledge or consent of such person, he added his own 
name below that of the payee, proceeded to the bank and deposited 
the checks, with the exception of three or four, to his individual 
account. The bank allowed him to do this without question, and no 
effort whatever appears to have been made by any one in the bank 
to ascertain his right or authority to divert the proceeds of the 
checks to his own account. The bank does not deny that the trans- 
actions occurred as stated, assuming apparently that they were 
entirely valid, so far as it was concerned. 


The result was that in 1935 eleven of such checks were so used 
by Kolar, and sixty of them in 1936, all of which, by his direction, 


the bank placed to his individual credit and charged to the account 
of the school board, thus enabling him to use the money for his own 
purposes, which he admittedly did. The remaining checks, similarly 
indorsed, were used by him at other places and ultimately reached 
the bank and, as in the case of the others, were likewise charged to 
the board’s account. It was in this way depleted in the amount for 
which recovery is here sought. The indorsements were, of course, 
forgeries. Kolar was later arrested, indicted and found guilty of 
the offense.* 


Mrs. Robinson, the custodian of the school fund, who was in no- 
wise implicated in the matter, testified at the trial of the present suit 
that she had not been specially instructed as to her duties; that when 
she signed the checks as they were presented to her by the clerk, 
without any verified bills on which they were supposed to be based 
and which had had the approval of the Board of Education, it was 
represented to her by him that they were being issued to the persons 
named in payment of claims they had against the board and with its 
approval; she had thereupon, after signing them, entered them in her 
record book and had then handed them to the clerk who took them 
away with him; that while she knew many of the named payees as 


*The then president of the Board of Education was also indicted charged with 
conspiring to defraud it, was tried on one of such indictments and convicted; from 
which conviction an appeal has been taken. 
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local residents of the county, she was not familiar with their signa- 
tures; when therefore the checks came back from the bank with the 
monthly statements of the board’s account, she had compared them 
with her own book and finding that the dates, names, and amounts 
tallied, she did not suspect any irregularity or discover the forged 
indorsements, until March 10, 1937, when she found among the checks 
returned with one of the bank’s statements one purporting to have 
the indorsement of a person whose signature she did know and realized 
that it was not genuine. She immediately called the attention of the 
board’s attorney to it, with the result that he caused an investigation 
to be made and the unauthorized checks with the forged indorsements 
were discovered. He communicated at once verbally with the officers 
of the bank, and, on April 8, 1937, wrote, in behalf of the Board of 
Education, notifying the bank of the forgeries and demanding that 
it restore to the board’s account the amounts improperly charged 
to it, or to reimburse the board for the loss. The bank declined to 
comply. Hence the present suit. 

Plaintiff board predicates it right to recover on the recognized 
rule, which may be paraphrased as applicable to the suit, to the effect 
that the implied contract on the part of the defendant bank was that 
it would disburse the money standing to the credit of the board only 
on its order and in conformity with its direction, and when it paid 
the checks in question, to which the names of necessary indorsers had 
been forged, it must be considered as having paid out its own funds, 
and could not charge the account with the amount, unless it appears 
that it had a right to do so, on the doctrine of estoppel or because 
of some negligence chargeable to the board as a depositor. Harter v. 
Mechanics’ National Bank, 63 N. J. L. 578, 580, 44 A. '715, 76 Am. 
St. Rep. 224; referred to in Pannonia Building & Loan Association 
v. West Side Trust Co., 93 N. J. L. 377, 108 A. 240. 

Also, as a corollary to the stated rule, reliance is had on another, 
likewise recognized, that it was the duty of the bank to inquire as 
to the genuineness of the payees’ indorsements on the checks and the 
authority of Kolar to divert them from the usual business channels 
to his own use, as he did. It is accordingly charged by plaintiff 
that the failure of the defendant to make such inquiry was not only 
a breach of duty that it owed to it (the board) but was equivalent 
to an act of bad faith and made it liable to it for the amount of the 
checks charged to its deposit account. Passaic-Bergen Lumber Co. v. 
U. S. Trust Co., 110 N. J. L. 815, 164 A. 580, and Singer Sewing 
Machine Co. v. Citizens’ National Bank & Trust Co. of Englewood, 
111 N. J. L. 199, 168 A. 32, affirmed 112 N. J. L. 497, 171 A. 796. 
Also as discussing a related subject, Robbins v. Passaic Nat. Bank & 
Trust Co., 109 N. J. L. 250, 253, 160 A. 418, 82 A. L. R. 1868. 
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Counsel for plaintiff also urges as applicable to the issue involved 
article 1, § 23, of the Negotiable Instruments Act, 3 Comp. St. 
1910, p 3738, § 23, providing that, where a signature is forged or 
made without the authority of the person whose signature it pur- 
ports to be, it is wholly inoperative and no right to retain the instru- 
ment, or to give a discharge therefor, or to enforce payment thereof 
against any party thereto, can be acquired through or under such 
signature, unless the party against whom it is sought to enforce 
such right is precluded from setting up the forgery or want of 
authority. 

Three defenses are pleaded by defendant: (1) That the checks 
having been made to the order of fictitious payees, under article 1, 
§ 9, par. 3, of the act, 3 Comp. St. 1910, p. 3736, § 9, par, 3, they 
must be regarded as payable to bearer and delivery to the bank by 
Kolar passed valid title, article 3, § 30, 3 Comp. St. 1910, p. 3738, 
§ 30; (2) that plaintiff was negligent in failing to examine the 
checks and discover their invalidity, when they were returned with 
the monthly statements of the account, and its failure to do so was 
tantamount to an account stated in settlement, which estops it and 
precludes recovery; and (3) under P. L. 1908, p. 428, 3 Comp. St. 
1910, p. 3756, § 189a, which provides that no bank shall be liable to 
a depositor for the payment by it of a forged or raised check unless 
within one year after the return to the depositor of the voucher of 
such payment such depositor shall notify the bank that the check 
so paid was forged or raised, plaintiff can recover, if at all, only as 
to those checks not affected by the statute, which is one of limitation. 

Article 1, § 9, par. 3, of the Negotiable Instruments Act, supra, 
was construed in the case of Ocean Accident & Guarantee Corpora- 
tion v. Lincoln National Bank, 112 N. J. L. 550, 172 A. 45, and it 
was there held that, when the instrument is payable to the order of a 
fictitious or non-existing person, the payee is a fictitious person 
within the meaning of the statute, whether the name be that of an 
existing person or one who has no existence, and that the instrument 
may in each case be treated by a lawful holder as payable to bearer. 
It must appear, however, in the language of the paragraph, that 
“such fact [fictitious payee] was known to the person making it so 
payable.” Here, it is evident that defendant cannot invoke the 
provision as a justification for its action. 

The checks purported to be those of plaintiff Board of Education. 
There is not the slightest evidence that members of the board knew 
of them or the transactions in which they were used by Kolar, and, 
while it is said that the president of the board knew of them, it does 
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not appear that Mrs. Robinson, the custodian of the school fund, 
had any knowledge of the fraudulent character of the checks, or the 
use to which they were being put by the clerk. Since her signature, 
generally speaking, was essential to give validity to a check or 
warrant of the board, thereby becoming one of its agents as the 
drawer, it was necessary that the proof show that she and members 
of the board had such knowledge. 

The president, clerk, and custodian were mere agents or instru- 
mentalities of the board in signing and issuing its checks or warrants. 
The board in fact bore the relation of drawer to them, and it is 
apparent that information as to the fraud being practiced by Kolar, 
the clerk, was deliberately and carefully concealed from members of 
the board and Mrs. Robinson. In Deal v. Sieling, 102 N. J. L. 585, 
589, 183 A. 409, 411, it was said: “Conceding the knowledge of the 
engineer of the violation of the contract by the contractor, coupled 
with the former’s consent to such violation—thereby joining with 
the contractor in the perpetration of a fraud upon his principal— 
such knowledge will not be imputed to the respondent” (principal). 
See, also, as to the negligence of municipal agents in the performance 
of public duties, City of Paterson v. Erie R. R. Co., 78 N. J. L. 
592, '75 A. 922, 30 L. R. A., N.S., 209, and Reilly, Adm’x, v. New 
Brunswick, 92 N. J. L. 547, 108 A. 107. Defendant can take 
nothing of the point raised under the first defense. 

With regard to the second item of defense, in which it is pleaded 
that plaintiff is precluded from recovery by reason of its alleged 
negligence in failing to discover, by an examination of the returned 
checks and the monthly statements of the board’s account with the 
bank, the fraudulent conduct of Kolar, here it again appears that 
the evidence is not adequate to support such defense. Mrs. Robinson, 
the custodian, was not familiar with the signatures of the fictitious 
payees, nor does it appear that any member of the board knew them 
or ought to have known them. In Harter v. Mechanics’ National 
Bank, supra, it was pointed out that the return to a depositor of 
his check with a forged indorsement, together with his balanced pass- 
book, casts on him only the duty of exercising reasonable care and 
diligence to examine the vouchers and the account as stated by the 
bank, and to inform it of any errors thus discoverable. And, 63 
N. J. L. 578, at page 580, 44 A. 715, 716, 76 Am. St. Rep. 224 of 
the case, it was said: “As, in the present case the plaintiffs were 
not in fact acquainted with Miss Young’s signature, and there is no 
ground for claiming that they ought to have known it, they did not 
fail in duty to the bank by not discovering the forgery on return of 
the check. Indeed, they were entitled to assume that the bank, before 
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paying the check, had ascertained the genuineness of her apparent 
indorsement.” 


Again, in Pratt v. Union National Bank, 79 N. J. L. 177, at 
page 121, 75 A. 313, 314, affirmed 81 N. J. L. 588, 80 A. 492, it is 
stated: “But reasonable diligence in the examination of the pass- 
book and the vouchers may often be entirely ineffectual to discover 
forged indorsements. It will always be so when the depositor is un- 
acquainted with the handwriting of the payee or other persons who 
indorse his checks. In the case at bar, it appeared that the plaintiff 
was not in fact acquainted with his payee’s signature, and there is 
no ground for claiming that he ought to have known it.” The text 
then repeats the expression found in Harter v. Mechanics’ National 
Bank that the depositor had not failed in duty to the bank and had 
a right to assume that before paying the check involved it had 
ascertained the genuineness of the payee’s indorsement. Since it does 
not appear that members of the Board of Education or Mrs. Robin- 
son as custodian were chargeable with knowledge of the fraud per- 
petrated by Kolar, the clerk, and the evidence is not sufficient to show 
that they were negligent in failing to discover the forged indorsements 
in the early stages of the transactions, the second defense in de- 
fendant’s answer likewise fails of factual support. 


Finally, the third defense, which pleads the statute of limitation 
of 1908, supra, relating to a forged or raised check, does not, in 
view of the circumstances here involved, appear to preclude plaintiff 
from recovery as to any of the checks included in the bill of 
particulars. 


It may be said that in the cited case of Pannonia Building & 
Loan Association v. West Side Trust Co., 93 N. J. L. 377, at page 
386, 108 A. 240, 243, it was observed by Chancellor Walker: “The 
trial judge ruled that this [the statute] disclosed no defense, 
because the statutory rule does not apply to the forgery of a payee’s 
indorsement. It may be that the forgery of a check contemplated 
by this statute of limitation is that of the maker’s signature, which 
he of course knows, and not of an indorser’s signature, which he 
may not know. The Pratt Case did not construe the statute of 1908, 
it being held that the act did not apply because not retroactive. As 
to whether that statute constitutes a defense in the case at bar, 
because the plaintiff did not modify the defendant of the forged 
indorsements within one year after the return of the checks, we 
express no opinion, as the question is not raised as a ground of 
appeal.” 


Inasmuch as the question is here raised, however, by pleading 
the statute, and argument has been had thereon, its application being 
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urged by defendant and denied by plaintiff, it is sufficient to say that, 
if through no fault of the maker a forged indorsement of the payee’s 
signature, with which the maker is not familiar, is not discovered 
until more than a year after the instrument’s return, in circumstances 
such as are here present, a reasonable interpretation of the statute 
would lead to the conclusion that the statute applies only to one con- 
taining a signature known to the maker or which could have been 
ascertained in the exercise of due care. As the proof here discloses 
that plaintiff had no notice of the forged indorsements of the checks 
in question, and was without knowledge of the unusual transactions 
until over a year after many of the checks had been returned to the 
custodian of the school fund, information as to their invalidity 
obviously having been purposely concealed by Kolar, and, not im- 
probably, the president of the board, it cannot be said that plaintiff 
had been negligent. The board, in other words, could not have 
notified the bank, within the year limited by the statute, if, through 
no fault of its own, it failed to acquire knowledge of the forged 
indorsements. This would also apply to Mrs. Robinson, the custo- 
dian, who was not familiar with the signatures of the fictitious payees. 

In all the circumstances of the case, as shown by the evidence, 
since the statute does not clearly indicate whether forged indorse- 
ments of checks are to be regarded as within the scope of its pro- 
vision, it would seem that it has no application to the issues in the 
present suit. It is so held. As no negligence is found on the part 
of plaintiff, while, on the other hand, defendant, considering the evi- 
dence, is regarded as having breached its duty to plaintiff in failing 
to make proper inquiry to ascertain by what authority Kolar was 
diverting moneys in the board’s deposit account to his individual 
account in the bank, through the medium of the checks made out to 
fictitious payees with forged indorsements, it follows that plaintiff 
is entitled to recover. Certainly Kolar gave the bank abundant 
reason for inviting inquiry, not alone for diverting the checks from 
the usual business channels, but as to the genuineness of the indorse- 
ments of the purported payees. Its failure in this respect was a 
breach of the duty it owed plaintiff not to allow its deposit account 
to be so used. 

Judgment may be entered in favor of plaintiff and against de- 
fendant for the sum of $7,505.04, with interest on the various items 
set forth in the bill of particulars from the respective dates on which 
they were charged to plaintiffs deposit account by the bank. When 
so ascertained, a supplemental or amended postea may be submitted, 
in order that judgment may be entered for the indicated sum with 
the interest so calculated. 
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Bank Not Liable for Fraudulent Advice Given 
by Manager 


A bank is not liable in damages to a woman who, 
through following the fraudulently given advice of the bank’s 
manager, sells real property at a price much lower than its 
actual value. It appeared that the manager in giving the 
advice to sell was really working for his own interests, but 
that the bank’s officers had no knowledge of the fraud prac- 
ticed by him. This was decided by the California District 
Court of Appeal in Rutherford v. Rideout Bank, 75 Pac. 
Rep. (2d) 101. The facts, out of which this litigation arose, 
are set forth as follows in the court’s opinion: 


From the amended complaint it appears that on December 27, 
1920, and for several years prior thereto, plaintiff was the owner 
of two parcels of real property; one known as the Rutherford ranch, 
and the other as the Home place. The Home place was subject to 
a mortgage of approximately $9,000, held by the Rideout Bank, and 
the Rutherford ranch was subject to a deed of trust of $30,000, 
which deed of trust was held by trustees for a beneficiary other than 
the bank. 

The husband of plaintiff died on April 8, 1923, and for many 
years prior to his death he had been mentally incompetent. Plaintiff 
had no training in business and financial matters, and was entirely 
unfamiliar with such matters, and during her husband’s incompetency 
she managed the two ranches, with the advice and assistance of the 
manager of the Rideout Bank, in which institution she and her 
husband had for many years been depositors. 

It is also alleged that on account of the plaintiff’s inexperience 
and ignorance of business she constantly and continuously advised 
and consulted with the Rideout Bank with relation to all of her 
business and financial affairs, and relied wholly and exclusively on the 
bank for counsel and advice. 

The complaint then alleges that on December 27, 1920, the plain- 
tiff executed and delivered to defendant Finney an agreement, by the 
terms of which plaintiff agreed to sell to Finney the Rutherford ranch 
for $9,200, subject to the incumbrances, payable in three annual 
installments. Upon the execution of this agreement the plaintiff was 
to deliver to the Rideout Bank a deed thereof, with instructions to 
deliver the same to Finney upon full payment of the purchase price. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Eéiition) §997. 
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In accordance with this agreement plaintiff deposited with the bank 
a deed to the Rutherford ranch, and the specified price having been 
paid in accordance with the terms of the contract, the deed was 
delivered to Finney. 

When the foregoing agreement was executed the indebtedness 
secured by the deed of trust on the Rutherford ranch was past due 
and unpaid, and a portion of the indebtedness secured by the mort- 
gage on the Home place was also overdue, and the balance payable 
on demand, which facts were known to Finney, and to L. C. Taylor 
who, for at least two years prior thereto, had been the manager of 
the bank, and who, as such manager, transacted for the bank its 
general banking business. 

The complaint then alleged that the Rideout Bank, through its 
manager, Taylor, and for and on behalf of itself and Finney, undertook 
to fraudulently induce and coerce the plaintiff to execute the Finney 
agreement, and falsely and fraudulently represented to plaintiff as a 
fact, by way of pretended counsel and advice, that if she did not 
execute the Finney agreement and sell the Rutherford ranch to 
Finney, the bank would foreclose its mortgage on the Home place, 
and she would thereby lose her home, and that the holders of the deed 
of trust on the Rutherford ranch would then foreclose and take that 
property away from her before she could find buyers therefor; that 
it would be better for her to sell the Rutherford ranch for $5 an acre 
than to have that property taken from her by the holders of the deed 
of trust, and that it was to her best interest and advantage, in view 
of the circumstances, to execute said agreement, and that the con- 
sideration which she was receiving from Finney for the Rutherford 
ranch was fair. The complaint then alleges that plaintiff, relying 
upon said statements and representations and the advice and counsel 
of the bank, executed the Finney agreement and sold the Rutherford 
ranch to Finney for the sum of $23 per acre, whereas its reasonable 
market value at the time was $75 per acre. 

It is also alleged that plaintiff continued to believe these repre- 
sentations until September, 1927, and at no time prior thereto had 
she any occasion to question the good faith thereof. However, in 
September, 1927, plaintiff alleges she obtained information that 
Finney had paid Taylor $2,500 to induce him, as manager of the 
defendant Rideout Bank, to make the representations to plaintiff. 
Prior to September, 1927, so it is alleged, plaintiff had no knowledge 
of the fraud and deceit practiced upon her. 


In holding that the bank was not liable for the loss which 
resulted from its manager’s wrongful act, the court said: 
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Plaintiff contends that a confidential relationship was thus created 
between herself and the bank, and that such relationship existed when 
the fraud was committed and continued to exist until within three 
years of the commencement of this action, which was in November, 
1927. Plaintiff further contends that when Taylor committed the 
fraud he was engaged in the discharge of his duties, in that at the 
time he was attempting to collect the indebtedness of plaintiff to the 
bank by threatening to foreclose the indebtedness on the Home place, 
and that therefore the bank was liable for all his acts. 

The bank maintains that there was no confidential relationship 
between itself and plaintiff, and that Taylor in causing plaintiff to 
sell to Finney was acting beyond the scope of his authority, and that 
the bank therefore cannot be held liable for his fraud; and secondly, 
assuming that plaintiff had a cause of action against the bank, the 
claim is nevertheless barred by limitations. Appellants (the bank and 
Finney) also contend that the failure of the court to find upon the 
issues raised by the plea of the statute of limitations was erroneous 
and that the judgment is not supported by the findings. 

Let us first consider the contention that a confidential relation- 
ship existed between plaintiff and the bank. 

The testimony of plaintiff shows that she was inexperienced in 
business matters, and that when Mr. Rutherford was taken sick, she, 
at the invitation of Mr. Biggs, the then bank manager, consulted 
him as to all business matters. There is no question but what Mr. 
Biggs treated Mrs. Rutherford with absolute fairness and discharged 
his trust with the highest integrity. When he was transferred to 
another bank in 1919 he introduced her to his successor, Mr. Taylor; 
told her he was the new manager, and told her she could discuss her 
affairs with him and that she could trust him. Under Taylor’s 
administration she did consult him as to her business matters and 
followed his advice as she had that of Mr. Biggs. . 

There is no dispute between counsel that if an agent in the trans- 
action of the business of the principal commits a fraud, the latter is 
liable; but we cannot find support here for the claim of plaintiff that 
the record discloses that Taylor was engaged in the transaction of 
the business of the bank when he committed the fraud. Plaintiff 
claims that when Taylor committed the fraud he was seeking to col- 
lect a debt due the bank, and was threatening plaintiff with fore- 
closure of the mortgage on the Home place in order to accomplish 
this purpose. It is true the complaint alleged that Taylor did so 
represent to plaintiff, but the complaint also avers that this repre- 
sentation was false and the court so found. 

The fact is that when Taylor committed the fraud he was, as 
shown by plaintiff’s own testimony, engaged in a conspiracy with 
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Finney, to induce plaintiff to sell her property to Finney and had 
no relation to the performance of any duty to the bank. He was 
not serving the bank, but was advancing the selfish and personal 
interests of himself and Finney. There is no claim the bank profited 
to any degree in the secret commission, and there is no showing that 
the officers or directors of the bank knew of or ratified Taylor’s 
fraud. 

Taylor was employed as manager of the branch bank to conduct 
its general banking business. By banking business is generally meant 
the acceptance of money for deposit, the discounting of bills and 
notes, and the making and collection of loans, but it does not include 
the sale of the property of the customers of the bank as a broker for 
commission. If the bank had empowered its officers to engage in 
such a business so foreign to the generally accepted understanding 
of the activities of a bank, the burden rested upon plaintiff to estab- 
lish that fact, which she failed to do. Perkins v. Pacific Fruit Ex- 
change, 182 Cal. App. 278, 22 P. 2d. 535. It must also be recalled 
that the property sold to Finney was the Rutherford ranch, upon 
which the bank had no loan; its loan being on the Home place. 

It cannot be held that the employees of a bank may act as 
counselors and advisors to its depositors or borrowers, and that the 
bank thereby becomes responsible for their acts. This would impose 
an unjust liability upon the bank. The interests of the bank as well 
as the interest of the public require that the liabilities of the bank 
be definitely known, and if the officers of a bank, by undertaking to 
act as investment counselors, could create a confidential relationship 
between the bank and its customers, and subject the bank to the 
obligations of a fiduciary, obligations and liabilities would thereby 
be imposed upon banks which might threaten their stability, and of 
which liability the public or a depositor could have no notice. We 
fail to see that there was any confidential relationship established 
between the bank and plaintiff, 






























Delegation of Powers by Trustee to Co-Trustee 


or Agent 


The law permits a trustee to delegate to an agent the 
performance of duties of a ministerial nature, but it does not 
permit him to delegate powers which call for the exercise of 
judgment or discretion. The same rule applies to the dele- 
gation of powers by one of several trustees to a co-trustee. 
The result of a violation of this rule may be individual lia- 
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bility on the part of the trustee who delegates his power. 
Even where a delegation of power is permissible, the trustee 
must select his agents and attorneys with reasonable care and 
supervise their acts with the same care; and he will be held 
responsible for any loss occasioned by their negligence. The 
following article by Charles Pomeroy Collins, of the New 
York Bar, entitled “Trustees’ Delegation of Authority,” is 
reprinted, by permission, from the March 81 issue of the 
New York Law Journal. The author’s footnotes have been 
omitted. 


To the extent and only to the extent that a trustee can properly 
delegate the performance of acts, such acts can properly be per- 
formed by less than all of the trustees with the consent of the others. 

A trustee cannot commit the entire administration of the trust to 
an agent or cotrustee or other person unless he is permitted to do 
so by the terms of the trust. Although a trustee cannot delegate 
the administration of the trust, he can in administering the trust 
delegate the performance of certain kinds of acts, i.e., those which 
it is unreasonable to require him personally to perform. There is 
not a clearcut line dividing the acts which a trustee can properly 
delegate from those which he cannot properly delegate. In consider- 
ing what acts a trustee can delegate, the following circumstances, 
among others, may be of importance: 

The amount of discretion involved; 

The value and character of the property involved; 

Whether the property is principal or income; 

The proximity or remoteness of the subject matter of the trust; 
and 

The character of the act as one involving professional skill or 
facilities possessed or not possessed by the trustee himself. 

A trustee ordinarily cannot properly appoint an agent to sell, 
lease or improve the trust property. He can, however, employ an 
agent to secure offers for these purposes or, having himself made 
contracts for these purposes or fixed terms upon which such con- 
tracts may be entered into, he can properly employ an agent to 
perform ministerial acts to consummate the transactions or to enter 
into contracts upon such terms. 

Of course, by the terms of the trust a trustee may be permitted 
to delegate to agents or to cotrustees or to other persons the admin- 
istration of the trust or the performance of acts which could not 
otherwise be properly delegated. In matters which a trustee has 
properly delegated to agents or cotrustees or other persons he is 
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under a duty to the beneficiary to exercise a general supervision over 
their conduct. 

Where there is more than one trustee the trustees may apportion 
their duties among themselves. It sometimes appears that the con- 
venience or necessity of business requires the trust funds to be in the 
hands of one trustee, as where a bond is to be collected by one trustee 
or money is put in the hands of one to be paid away; or where a 
fund was given to three trustees, one in London and two in Cornwall, 
to build an almshouse in London, it was held that the fund was 
properly in the hands of the trustee in London, and that during the 
construction of the almshouse the others were not answerable for the 
loss of part of it by his insolvency. 

This power to apportion the duties of the trust or the rule that 
a trustee not receiving the money shall not be liable for the faults of 
his cotrustees does not excuse him for not exercising a general super- 
intendence and care over the trust. 

Distinction Between “Ministerial” and “Discretionary” Duties 

Equity cannot reasonably expect a trustee to perform per- 
sonally every one of the hundreds of acts necessary to complete ex- 
ecution of the modern trust. If the law is to make it possible for 
individuals to undertake the management of trusts, it must permit the 
use of assistants to a reasonable degree. 

The cases and texts sometimes state that a trustee cannot dele- 
gate to another a power, the use of which involves discretion, but 
may permit another to perform for him merely “minsterial” acts. 
The rule as thus stated seems open to the criticism that it assumes 
that all acts to be performed under a trust can be divided into two 
sharply contrasted classes, namely, those which require the use of 
judgment and prudence and those which require only mechanical work 
where the actor does not have to make any decisions which call for 
the use of his mind. It seems doubtful whether any such division of 
the trustee’s business can be made. It would appear that the dif- 
ference is rather between acts which demand a large amount of 
prudence and judgment and involve important decisions and other 
acts which require relatively little mentality and experience and in- 
clude the making of unimportant decisions. 

The standard to be applied is that of the reasonably prudent man 
in a similar situation. A business man of ordinary judgment intrusts 
certain duties to subordinates and specialists, and carries out per- 
sonally other transactions which the courts have held to be non- 
delegable discretionary acts. If the hypothetical business man, in 
view of the character of the act and his own qualifications for doing 
it, would take direct personal control of the function, then the courts 









328 THE BANKING LAW JOURNAL 


expect the trustee to do likewise, but if the busniess man would 
employ an outside expert, or use a regularly employed agent or 
servant, then the trustee is given similar liberty. 

Decisions of major importance should be made by the trustee 
himself, but the conduct of matters which will lead up to the desired 
conclusion may be intrusted to realtors, lawyers, brokers and others, 
not because there is a total lack of discretion and judgment involved 
therein, but because such instrument is common business practice in 
like non-trust affairs. 


The Rule as to Cotrustees—Emergency Action 

Powers involving the exercise of discretion or judgment always 
require the joint action of the trustees, unless power to act is vested 
in the majority of the trustees by the instrument creating the trust. 

It is ordinarly a breach of trust for a trustee to allow a co- 
trustee to have such control of the trust property as to enable him 
to misappropriate it. Thus, shares of stock held in trust by several 
trustees should be registered in the name of all the trustees. If a 
trustee has reason to suspect that a cotrustee is committing or 
attempting to commit a breach of trust he must take reasonable steps 
to prevent him from so doing. 

One or more of several trustees can properly exercise powers con- 
ferred upon the trustees if there is an emergency making action 
necessary for the carrying out of the purpose of the trust of such 
character that the consent of the others or of the other cannot be 
obtained before such action is taken. All the trustees must join in 
contracting for repairs or in making repairs unless such an emer- 
gency occurs, as a bad leak in the roof of a house. Where one 
trustee is in Europe, this also constitutes an emergency permitting 
the other trustee to execute a satisfaction piece of a mortgage. It 
has also been held, however, that although trustees may act separately 
in case of an urgent emergency the voting of stock of a corporation 
as to an officer’s salary does not constitute such an emergency. 

Specific Examples of “Discretionary” Acts 

In the following instances it has been stated by text-writers or 
held by the courts that the acts were such as to involve the trustee’s 
discretion and could not be delegated to agents or cotrustees: 

The determination of the price at which and terms upon which 
the trustee will sell land; 

The sale of property, management of real estate or investment 
of funds; 

The collecting and disbursing of the principal of the trust; 

Determining the price and terms and whether it is better or not 
to sell or to adjourn the sale; 
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The sale or purchase of trust property; the execution of lease; 
borrowing money; bringing actions at law; the conduct of the testa- 
tor’s business under an express power; the exercise of a power to 
terminate the trust; and voting corporate stock held in trust; 
Changing bonds from registered to bearer form; 
The execution of a satisfaction of a mortgage where the mort- 
gage was in the name of three trustees; 
The drawing of a check on the income; 
The sale of stocks or the selection of investments. 


Specific Examples of “Ministerial Acts 


In the following instances it has been stated by text-writers or 
held by the courts that one or more trustees may properly delegate 
their duties to an agent or a cotrustee, the duties being ministerial 
in character ; 

Taking cash and a passbook to a bank to deposit money to the 
credit of the trustees (yet this act requires wisdom and care in that 
the employee must decide to carry the money unconcealed or placed 
in his pocket, &c.) ; 

Searching for purchasers who will purchase land on terms 
fixed by the trustees ; 

Delivery or execution of a deed or lease; giving an attorney the 
power to carry out a sale and convey property; the signing of a 
special power of attorney in blank to transfer a particular stock; 

Collecting and disbursing income; 

Collecting dividends and rents and keeping books; employing a 
stock broker to purchase stocks and paying for them through him; 
allowing an attorney to go to a safe deposit box; and employment 
of a good conveyancer in searching title; 

The mere receipt of the purchase price; 

Where the conduct of a business involves numerous sales or pur- 
chases of personal property of relatively small value, the delegation 
of the power to fix the prices and other terms; 

The collection of rents, dividends, &c. ; 

Drawing a check on the principal; 

Collecting rents and remitting same; 

Expending money for the construction of a building after plans, 
&c., had been approved. 

In conclusion it will be observed that there is some conflict of 
opinion and that there is no cut and dried distinction between so- 
called “ministerial” and so-called “discretionary” acts, and each 
case must be decided independently upon the criterion of the ordinary 
prudent man in the conduct of his own affairs. 











































BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments, 


LIABILITY OF BANK IN DISHONORING 
DEPOSITOR’S CHECK 


Weaver v. Grenada Bank, Supreme Court of Mississippi, 178 So. 
Rep. 105 


A bank which, through error, dishonors checks drawn by a de- 
positor who is conducting business as a trader, where the checks 
are drawn against sufficient funds, is liable to the depositor in sub- 
stantial damages. 

In this case the depositor drew a check in which the amount 
written in words was ‘‘eight and no/100 dollars.’’ The amount 
written in the margin of the check in figures, however, was $80. 
The bank paid $80 on the check and, as a result of the mistake, dis- 
honored several checks for small amounts subsequently presented, 
as having been drawn against insufficient funds. The jury returned 
a verdict in favor of depositor in the sum of five dollars. On ap- 
peal it was held that this sum amounted to nominal damages merely 
and the case was reversed and remanded for the purpose of assessing 
substantial damages. 


The bank should have paid eight dollars only on the check above 
mentioned. This is covered by § 17 of the Uniform Negotiable In- 
struments Act (not referred to in the court’s opinion), which reads 
as follows: 


‘*Where the sum payable is expressed in words and also in fig- 
ures and there is a discrepancy between the two, the sum denoted 
by the words is the sum payable; but if the words are ambiguous 
or uncertain, reference may be had to the figures to fix the amount.”’ 


Action for damages for injuries to credit and reputation by A. E. 
Weaver against the Grenada Bank. Verdict and judgment for plaintiff 
in sum of $5, and plaintiff appeals. 

Reversed and remanded for assessment of damages only. 

McGEHEE, J.—Appellant sued the Grenada Bank for damages to his 
credit and reputation in the territory where he was conducting the 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1170. 
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business of a trader in buying pigs and yearlings, on the ground that 
the bank had dishonored several of his small checks at a time when 
he had sufficient funds on deposit with which to pay the same. 

It is shown that prior to the dishonoring of these checks appellant 
had given a check on the bank, payable to a negro, Jim Winters, for 
the sum of $8, which amount was specified in the face thereof as ‘‘ Eight 
and no/100’’ Dollars, while the figures in the marginal end of the 
check appeared to be $80. The bank cashed the check for $80, and 
thereupon illegally charged the account of appellant with $72 in excess 
of the amount that should have been charged, resulting in the several 
small checks hereinbefore referred to being thereafter returned to the 
payees, for ‘‘insufficient funds.’’ 

At the trial the court below properly granted a peremptory in- 
struction in favor of the appellant, submitting to the jury the right and 
the duty to fix compensatory damages, after having refused an in- 
struction for only nominal damages. The jury first returned a verdict 
in favor of appellant, but assessing his damages ‘‘at nothing,’’ which 
the court declined to accept. Thereafter, a further verdict was returned 
for the sum of $5, which, under the facts and circumstances testified 
to, amounted to merely nominal damages. 

The law is well settled that where a bank fails to honor a check 
of a depositor, who has sufficient funds therein to cover the check, it 
is liable for damages to the depositor, whether the wrong be willful 
or negligent, and, where the evidence shows damage to the credit and 
reputation of the depositor on account thereof, he is entitled to recover 
more than nominal damages. This case is controlled by the principles 
of law announced in Grenada Bank v. Lester, 126 Miss. 442, 89 So. 2. 
The motion for a new trial should have been sustained. The cause 
must therefore be reversed and remanded for the assessment of dam- 
ages only. Reversed and remanded. 


LIABILITY OF PERSON INDORSING CHECK 
BEARING FORGED SIGNATURE 


Seymour v. Peoples Bank, Supreme Court of North Carolina, 194 S. E. 
Rep. 464 


One who indorses a check bearing a forged drawer’s signature 
will be liable thereon to the drawee bank. 

The check in this case was drawn by D. E. Whitt on the defend- 
ant, the Peoples Bank of Roxboro, North Carolina, and was pay- 
able to the order of A. B. Coyne. Coyne asked the plaintiff to in- 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §505. 
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dorse the check so that he could cash it at the plaintiff’s bank, tell- 
ing a plausible story to account for his possession of the check. The 
plaintiff, who was well acquainted with Whitt, placed his indorse- 
ment on the check under that of Coyne and the latter obtained the 
cash from the plaintiff’s bank. The check was returned by the 
drawee on the ground that the drawer’s signature was a forgery 
and the plaintiff’s bank charged the amount against the plaintiff’s 
account. In this action it was held that the plaintiff could not re- 
cover from the defendant drawee bank. 


Civil action by W. L. Seymour, indorser, against the Peoples Bank 
to recover, with interest at the rate of 6 per cent. per annum from 
February 20, 1936, the sum of $195 which plaintiff had paid bank 
cashing forged check drawn on the defendant bank. From an adverse 
judgment, defendant appeals. 

Reversed. 

This is a civil action brought by plaintiff against the defendant to 
recover $195 and interest at the rate of 6 per cent. per annum from 
February 20, 1936. The action was commenced in a justice of the 
peace court and no pleadings were filed. Judgment was rendered in 
the justice’s court for plaintiff and defendant appealed to the superior 
court. 

The testimony of plaintiff, W. L. Seymour, was, in part, as follows: 
‘*T have lived in South Boston, Virginia, for nineteen years. I have 
had business transactions with Mr. Whitt and considered him a man 
of a reasonable amount of worth. I have handled funds for him in 
settling an estate of his uncle—the heirs employed me as agent to sell 
some property and my negotiations were mostly with Mr. D. E. Whitt. 
All of my negotiations with him were satisfactory. In the course of 
my transactions with Mr. Whitt I saw him sign several deeds and con- 
tracts and checks making distribution of funds coming into my hands 
from sale of property. The instrument you hand me as plaintiff’s 
Exhibit ‘A’ is a check dated February 13, 1936, drawn on The Peoples 
Bank of Roxboro, payable to A. B. Coyne, with D. E. Whitt’s name 
at the bottom. On the back it is endorsed by A. B. Coyne and myself. 
The circumstances under which I endorsed it are: On the morning of 
February 13th, I came down to my office at the usual hour and stepped 
out a few minutes—when I came back a young man who appeared to 
be 24 or 25 years old, nice appearance, was sitting over by the radiator 
—the weather was right cold, and he got up and introduced himself 
to me and told me his name was A. B. Coyne and said ‘I’ve been over 
in North Carolina visiting Dr. D. E. Whitt—Mr. Whitt’s son and my- 
self are in school together and are good friends and Mr. Whitt is also 
a friend of mine and when I came up here, the weather has gotten so 
bad that the roads have gotten almost impassable—(that was about the 
time of the heavy snows)—and I just couldn’t get my automobile away 
from there and so I sold it to Mr. Whitt and he gave me this check 
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for $195.00 and told me to come to your office, that he knew you knew 
him.’ I told him I did know Mr. Whitt, and he wanted me to endorse 
the check he showed me or to cash it for him, he said he was on his 
way back to Richmond—he said he walked and got out to Virginia, but he 
couldn’t get to Roxboro on account of the bad roads, and I looked at 
the check and having seen Mr. Whitt’s signature and seeing that it 
looked perfectly all right, I without any hesitation told him that Mr. 
Whitt’s check was good and I didn’t hesitate to honor his check for 
any reasonable amount—in fact I had some money on hand at that 
time belonging to them. In the course of my conversation with the 
young man he discussed some of the business transactions I had had 
with Mr. Whitt and was thoroughly acquainted with practically every 
transaction I had had with Mr. Whitt during the entire time. I thor- 
oughly satisfied myself with the genuineness of the writing and en- 
dorsed the check for the young man and he took it to the bank I do 
business with in South Boston. This happened on February 13, 1936. 
The next time I heard from the check or thought about it was Monday, 
February 24, 1936. The assistant cashier of the bank at South Boston 
called me in the bank and said ‘Seymour, I have some grief for you. 
I came down to the bank Saturday, February 22nd—the bank was closed 
that day—and opened the mail and found this check you endorsed in 
the mail returned to us through the Federal Reserve Bank.’ The check 
had been protested on February 20, 1936, and returned to my bank. 
My bank charged it to my account because I was an endorser, and my 
account paid it. I have not been able to locate Mr. Coyne since then 
and have not collected any part of the check from Mr. Coyne or any 
other person.’’ 

Plaintiff introduced, as his Exhibit A, the check, in words and 
figures as follows: 

‘*Roxboro, N. C., Feb. 13, 1936 
‘The Peoples Bank — 66-232 

‘*Pay to the Order of A. B. Coyne $195.00 One Hundred and Ninety- 
Five and no/100 Dollars 
For Used Car. (s) D. E. Whitt.’’ 


Stamped across the face as follows: 


‘*Forgery— 
‘‘Protested for Nonpayment 
““J. B. Riggsbee, N.P. 2-20-1936.’’ 


Indorsed across the back as follows: 


‘A. B. Coyne 
‘“W. L. Seymour.’’ 


Other indorsements of banks in rubber stamp showing check sent by 
South Boston bank to Federal Reserve in Richmond, Va., and by Fed- 
eral Reserve to the Peoples Bank at Roxboro, N. C. 
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D. E. Whitt testified, in part: ‘‘I live in Holloway’s Township and 
am acquainted with Mr. Seymour. I have had business transactions 
with him. I am a customer of The Peoples Bank of Roxboro, North 
Carolina. I received the letter you hand me marked plaintiff’s Exhibit 
‘B.’ The letter is written on the stationery of The Peoples Bank of 
Roxboro, North Carolina, and is addressed to me. It is signed at the 
bottom by D. 8S. Brooks. The date of the letter is February 17, 1936 
I don’t know just what date I received it. We didn’t get any wail -: 
the 18th and 19th, I think it was. I received it on Wednesday of that 
week, about 4 or 5 o’clock, late in the afternoon. I knew that the bank 
was closed and I didn’t come until the next morning. I went to the 
bank the next morning and it was not my check and I didn’t know 
anything about it at all, and I asked Mr. Brooks to let me see it and 
they did.’’ 

Plaintiff introduced as plaintiff’s Exhibit B the letter, in words 
and figures as follows: 

‘The Peoples Bank 


‘*Roxboro, N. C. 
‘*Feb. 17, 1936. 
“Mr. D. E. Whitt, Virgilina, Virginia. 

‘“Dear Sir: Your checking account will not pay the check for $195.00 
presented today, and no doubt you would like for this to be paid from 
your savings account. If this is correct please present your book to- 
morrow that we may make entry on same. D. 8. Brooks, Cashier.’’ 


On ecross-examination, D. E. Whitt, testified: ‘‘The roads at that 
time were in awful condition and had been during the week preceding. 
Along about February 13th the roads were so awful it was practically 
impossible to get along. I get my mail from R. F. D., Virgilina, Route 
4. The letter I received was dated February 17th and I received it on 
Wednesday. In due course I would have gotten the letter sometime 
Tuesday, but I didn’t get it until late Wednesday afternoon on account 
of the bad roads. It snowed and rained and it was so bad the mail 
man couldn’t get around and we didn’t get any mail on Monday and 
Tuesday of this week. After I got the letter from Mr. Brooks I went 
immediately, the next morning, to the bank. I knew the bank was 
closed that afternoon and it was useless for me to go until the next 
morning. When the check was presented to me I pronounced it a 
forgery. I just knew somebody had forged the check, and for that 
reason I refused to pay it. It is not my signature on that check.’’ 

At the close of plaintiff’s evidence the defendant in the court below 
made a motion for judgment as in case of nonsuit. C. 8. § 567. The 
motion was denied, and defendant excepted and assigned error. The 
defendant offered no evidence, and the trial judge submitted one issue 
to the jury. The issue submitted to the jury and their answer thereto 
was as follows: ‘‘In what amount, if any, is the defendant indebted 
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to the plaintiff? Ans.: $195. and interest thereon at the rate of 6 
per cent. from the 20th day of February, 1936, until paid.”’ 


The court below gave the following charge: ‘‘Gentlemen of the Jury, 
if you find the facts to be as all the evidence in this case tends to show 
and by its greater weight, the court instructs you to answer the issue 
‘In what amount, if any, is the defendant indebted to the plaintiff,’ 
$195.00 with interest. You may retire and make up your verdict.”’ 

In apt time, the defendant, through its counsel, requested the court 
to instruct the jury as follows: ‘‘That, forgery of the signature of the 
original drawer of the check and that the check is a forgery, being 
admitted by the plaintiff, that sections 3118 and 3119 of the Consoli- 
dated Statutes of North Carolina, Code 1935, do not apply, and that 
under the circumstances the defendant was not bound to voluntarily 
return the forged paper within twenty-four hours, and that the rule of 
reasonable time under the circumstances applies.’’ The request for 
said instruction was refused by the court and the defendant excepted. 
The court below rendered judgment on the verdict. The defendant 
assigned errors to the foregoing exceptions, and appealed to the Su- 
preme Court. 


York & Boyd, of Greensboro, and W. D. Merritt, of Roxboro, for 
appellant. 
F. C. Owen, of Durham, for appellee. 


CLARKSON, J.—The question involved: Is the plaintiff, who has 
paid the cashing bank the amount of a forged check, which the plaintiff 
indorsed for the accommodation of a transient stranger, without 
knowledge of the forgery, and without requiring identification of the 
stranger or getting his address, entitled to recover the amount of the 
check from the drawee bank to which it was sent through usual banking 
channels for payment because the drawee bank held said check for 
more than twenty-four hours in order to communicate with the alleged 
drawer who had a savings account, but not a checking account, with 
sufficient balance to pay the check, when the drawee bank acted in 
good faith and returned the check unpaid immediately after discover- 
ing the forgery, and within three days from the receipt of said check? 
On the record we do not think plaintiff is entitled to recover. 





We cite the following Negotiable Instrument Laws as bearing on 
this controversy : 

N. C. Code 1935 (Michie), § 3003: ‘‘Effect of forged signature.— 
When a signature is forged or made without the authority of the person 
whose signature it purports to be, it is wholly inoperative, and no right 
to retain the instrument or to give a discharge therefor or to enforce 
payment, thereof against any party thereto can be acquired through or 
under such signature, unless the party against whom it is sought to 
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enforee such right is precluded from setting up the forgery or want 
of authority.”’ 

Section 3043: ‘“‘Liability of acceptor.—The acceptor by accepting 
the instrument engages that he will pay it according to the tenor of 
his acceptance; and admits (1) existence of the drawer, the genuine- 
ness of his signature and his capacity and authority to draw the instru- 
ment; and (2) the existence of the payee and his then capacity to 
indorse.”’ 

Section 3114: ‘‘Acceptance defined; how made.—The acceptance of 
a bill is the signification by the drawee of his assent to the order of 
the drawer. The acceptance must be in writing and signed by the 
drawee. It must not express that the drawee will perform his promise 
by any other means than the payment of money.’’ 

Section 3118: ‘‘Time allowed drawee to accept.—The drawee is al- 
lowed twenty-four hours after presentment in which to decide whether 
or not he will accept the bill, but the acceptance, if given, dates as of 
the day of presentation.’’ 

Section 3119: ‘‘Liability of drawee retaining or destroying bill.— 
Where a drawee to whom a bill is delivered for acceptance destroys the 
same or refuses within twenty-four hours after such delivery, or within 
such other period as the holder may allow, to return the bill accepted 
or nonaccepted to the holder, he will be deemed to have accepted the 
same.’” 

Section 3167: ‘‘Check defined.—A check is a bill of exchange drawn 
on a bank payable on demand. Except as herein otherwise provided 
the provisions of this chapter that are applicable to a bill of exchange 
payable on demand apply to a check.”’ 

Section 3169: ‘‘Effect of certification of check—Where a check is 
certified by the bank on which it is drawn the certification is equivalent 
to an acceptance.’’ 

Section 3170: ‘‘ Effect, where holder of check procures it to be certi- 
fied— Where the holder of a check procures it to be accepted or certified 
the drawer and all indorsers are discharged from liability thereon.’’ 

On this record there is no dispute that the written instrument, pur- 
porting to be a check indorsed by plaintiff for the accommodation of 
A. B. Coyne, was a forgery. 

A forged paper is neither a bill nor a check, and sections 3118 and 
3119, supra, do not apply. Section 3003, supra, provides that ‘‘when 
a signature is forged or made without the authority of the person whose 
signature it. purports to be, it is wholly inoperative.’’ The written in- 
strument, under the statute, is ‘‘wholly inoperative,’’ and sections 
3118 and 3119 do not apply. 

The twenty-four-hour limit does not apply, but the rule of reason- 
able time, under all the facts and circumstances, would apply. We 
think the time was reasonable and there was no negligence shown to 
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hold defendant bank liable. The forged instrument was received on 
Monday, February 17, 1936, by defendant bank, and protested on 
Thursday, February 20, 1936. 

The able brief of plaintiff cites authorities which we do not think 
are applicable. We think the statute, section 3003, supra, controls 
this action. We do not think the defendant bank by its conduct 
accepted the instrument in question. As far as we have examined the 
authorities, the matter in controversy has not been decided heretofore 
by this court. No direct authorities have been cited in the learned briefs 
of the litigants. We think the construction which we put on the statutes 
is the logic of the situation. 

In Keel v. Wynne, 210 N. C. 426, 427, 429, 187 S. E. 571, 572, we 
said: ‘‘The plaintiff Keel indorsed the check ‘O. K.,’ viz., ‘Correct, all 
right,’ without inquiry. We think that a reasonably prudent man, 
under the circumstances, should not have done so, and he must bear 
the loss. Under the facts and circumstances of this case, if plaintiff 
ever had any rights against defendant Wynne, the clerk, he is estopped 
to complain by his own negligence. Tolman v. American Nat. Bank, 
22 R. I. 462, 48 A. 480, 52 L. R. A. 877, 84 Am. St. Rep. 850; N. C. 
Code 1935 (Michie), § 3003.’’ 

For the reasons given, the judgment of the court below is reversed. 



















PLEDGE OF SECURITIES BY NATIONAL BANK 
TO SECURE DEPOSITS 






City of Fort Worth v. McCamey, United States Circuit Court of 
Appeals, 93 Fed. Rep. (2d) 964 








A pledge of its assets by a national bank to secure general de- 
posits of public money was invalid prior to the amendment of June 
25, 1930, to Section 5153 of the Revised Statutes, 12 U. S. Code 
§ 90. 


The amendment referred to added to the statute in question a 
paragraph providing that ‘‘any association (national bank) may, 
upon the deposit with it of public money of a State of any political 
subdivision thereof, give security for the safekeeping and prompt 
payment of the money so deposited, of the same kind as is author- 
ized by the law of the State in which such association is located 
in the case of other banking institutions in the State.’’ 


In this case it appeared that the Texas National Bank was closed 
on January 31, 1930, and a receiver appointed. Prior to that date, 
the bank had pledged securities with the City of Fort Worth to 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §3862. 
































THE BANKING LAW JOURNAL 


secure deposits made with the bank by that city. These securities 
were sold by the city in February, 1930, shortly after the closing 
of the bank, for $195,540.00. In an action brought against the city 
by certain stockholders of the bank on behalf of all of the stock- 
holders, it was held that the pledge was invalid and that the city 
was liable for the value of the securties. 


In reaching this conclusion, the court decided that the fact that 
the Comptroller of the Currency had advised the receiver of the 
bank not to bring action against the city for the pledged securities, 
giving as a reason therefor that the pledge was valid, did not 
preclude the depositors from bringing action against the city. 


Consolidated suits by George B. McCamey and others against the 
City of Forth Worth. From a decree against the city, it appeals, and 
complainants bring a cross-appeal. 

Affirmed. 

R. E. Rouer and Geo. C. Kemble, both of Forth Worth, Tex., for 
appellant and cross-appellee City of Forth Worth. 

Preston Shirley, W. L. Dean, Stanley Boykin, A. B. Culbertson, 
Clay Cooke, Wm. E. Allen, Clarence E. Farmer, W. B. Pinney, and 
H,. C. Ray, all of Fort Worth, Tex., for appellees and cross-appellants. 


SIBLEY, C. J.—Texas National Bank was closed on January 31, 
1930, and a receiver appointed. The receiver, under instructions from 
the Comptroller of the Currency, refused to sue the City of Fort 
Worth to recover the value of certain securities which the bank had 
pledged to the city to secure the deposits made by the city and which 
the city in February, 1930, sold for $195,540. In October, 1930, and 
January, 1931, two groups of depositors, separately but in behalf of 
all depositors, sued the city in equity, making the bank and the re- 
ceiver parties. The suits as arising under the laws of the United States 
were removed to the federal court. They were consolidated March 18, 
1932. The motion to dismiss made by the City of Fort Worth was 
overruled June 2, 1937. A decree against the city, but with interest 
from its date only, was rendered June 2, 1937. The appeal of the city 
asserts that the decision of the Comptroller not to sue was final, and 
bound the bank and its depositors, and that the depositors cannot in 
any case sue; that any right to recover was barred by laches and limi- 
tation; that the pledge of the securities with knowledge of the Comp- 
troller was valid under the statutes and banking customs of Texas; and 
that if not valid the agreement between the bank and the city was 
illegal, the parties were in pari delicto, and should not be aided by the 
court. By cross-appeal error is assigned because interest was not al- 
lowed from the date of the conversion-of the securities instead of from 
the date of the decree. 

On July 19, 1930, the Comptroller of the Currency, in a carefully 
reasoned letter, instructed the receiver that the pledge of the securities 
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was valid and to be respected, notwithstanding decisions to the contrary 
effect by the Texas Commission of Appeals in Foster v. City of Long- 
view, 26 8. W. 2d 1059, and Austin, Banking Commissioner, v. Lamar 
County, Tex. Com. App., 26 8S. W. 2d 1062. That his conclusion was 
erroneous is established by City of Marion v. Sneeden, 291 U. S. 262, 
54 8. Ct. 421, 78 L. Ed. 787, and Lewis v. Fidelity & Deposit Co., 292 
U. S. 559, 54 S. Ct. 848, 78 L. Ed. 1425, 92 A. L. R. 794, decided in 
1934. But it is put forward as binding on the bank, its shareholders, 
and depositors on the authority of such cases as Liberty National Bank 
v. McIntosh, Comptroller, 4 Cir., 16 F. 2d 906; Kennedy v. Gibson, 8 
Wall. 498, 19 L. Ed. 476; Bushnell v. Leland, 164 U. S. 684, 17 S. Ct. 
209, 41 L. Ed. 598. These cases establish that there is no court review 
of the Comptroller’s administrative finding that stockholders ought to 
be assessed, or touching the amount of the assessment. The statute 
gives him the right to determine these things. The determination does 
not, at least in theory, affect the ultimate results to either creditors or 
stockholders, since thereby neither the assets nor liabilities of the bank 
are changed. If the assessment proves too small, another can be made 
till the limit of liability is reached; and if it proves too large, the 
surplus will be returned to the stockholders. The case is quite differ- 
ent if the Comptroller decides to abandon assets of the bank or to allow 
a false claim against it. The National Bank Act, 12 U.S. C. A. § 194, 
speaks of making dividends ‘‘on all such claims as may have been 
proved to his satisfaction or adjudicated in a court of competent juris- 
diction’’; and an argument is made that the Comptroller here in effect 
allowed as proved a secured claim of the City of Fort Worth and 
that his allowance is equal under the statute to an adjudication; citing 
National Bank v. Mechanics’ National Bank, 94 U. S. 437, 24 L. Ed. 
176. The cited case holds no more than that an allowed claim draws 
interest equally with one adjudged. It does not hold that the allow- 
ance may not be contested. In First Nat. Bank of Bethel v. Pahquioque 
Bank, 14 Wall. 383, 20 L. Ed. 840, the disallowance of a claim was 
held contestible even by suit in a state court. And see, also, Green v. 
Walkill Nat. Bank, 7 Hun, N. Y., 63. If the Comptroller makes a gross 
error either in ordering the receiver to abandon an asset or in allowing 
a secured or unsecured claim, we think that those interested in the 
assets are not to be held without remedy. 

The receiver is the usual and natural representative of the bank in 
litigation touching its assets and liabilities. Kennedy v. Gibson, 8 
Wall. 498, 19 L. Ed. 476. But the bank is not dissolved and may still 
sue or be sued. First Nat. Bank of Bethel v. Pahquioque Bank, supra. 
If it does not act to defend itself, in proper cases its creditors or stock- 
holders may, making the bank a party as was done here. A national 
bank receivership is not a court receivership, but the Comptroller or 
his receiver may be impleaded in any court having jurisdiction. Stock- 
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holders and creditors ought not ordinarily to be allowed to prosecute 
litigation in the right of the bank without having sought relief at the 
hands of the receiver and Comptroller, and a court of equity ought 
to be careful not to impede the administration by entertaining frivilous 
eases of this sort. But the right of creditors to sue about the very 
matter here in contest was sustained in O’Connor v. Rhodes, 65 App. 
D. C. 21, 79 F. 2d 146, and even without a precedent demand for relief 
made on the Comptroller and receiver. <A certiorari was granted on the 
sole point whether the suit could be maintained without such prior 
demand and refusal. The judgment was affirmed without decision of 
the point. 279 U. S. 383, 56 S. Ct. 517, 80 L. Ed. 733. In the case 
before us, request to sue was made both to the receiver, the Comptroller, 
and the bank, and each refused. See In re Chetwood, 165 U. 8S. 443, 
17 S. Ct. 385, 41 L. Ed. 782. 

The suit is not barred by limitation. No federal limitation exists, 
so that the state statutes apply. Article 5526 of Texas Revised Civil 
Statutes lays down a two-year limitation for ‘‘actions for detaining 
the personal property of another, and for converting such property to 
one’s own use.’’ This suit is not an action at law in the name of the 
bank or its receiver, but is a suit wherein because of a want of a legal 
remedy the complainants, though not having the legal right, seek in 
equity to be allowed to assert a right of the bank in which they are 
interested. It is not precisely a case of concurrent jurisdiction with 
courts of law, where the rule is that equity will usually adopt and apply 
legal limitations. Hurdle v. American Security & Trust Co., 59 App. 
D. C. 58, 32 F. 2d 954; McNair v. Burt, 5 Cir., 68 F. 2d 814. But the 
right to be enforced is the legal right of the bank to recover the value 
of the securities alleged to have been converted, and equity will adopt 
and apply the appropriate legal limitation, there not having been any 
collusion between the bank or its receiver and the city, or any conceal- 
ment of the cause of action. If the right of action here asserted is 
the conversion by sale of the securities, the suits were both brought in 
time. If, as the city contends, the right of action is the possession or 
detention of them as a pledge which was unlawful, it arose more than 
two years before the suits were filed. We are of opinion that whether 
the pledge was valid or not, there was no conversion of the securities 
by merely holding them with the consent of the bank. The city could 
not have been sued for the value of the securities unless it refused to 
return them on demand or did something with them beyond keeping 
them safe. Mere adverse possession of property belonging to another 
may sometimes be treated as a conversion of it, but not possession be- 
stowed by the owner, even though the bestowal be revocable at will. 
The suits here do not complain of the possession, nor of any act except 
the sale of the securities. The sale and the amount realized are set 
forth, and that amount is alleged to be the value of the securities which 
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is sought to be recovered. The sale is the conversion sued for and it 
happened less than a year before the suits were filed. 

It is argued that a court of equity should refuse relief because of 
laches, especially in not prosecuting the suit more diligently. We do 
not find that a defense of laches was pleaded, or that any evidence 
was taken or fact-finding made upon it. It does not appear precisely 
why the cause was delayed. The District Court denied interest be- 
cause of the delay, but we agree with him that no such laches has been 
shown as ought to defeat all relief. 

On the merits the court found that the pledge by the bank of its 
securities to obtain this deposit of public money was, according to the 
practice of banks in Texas, known to the Comptroller and acquiesced 
in by him. The Comptroller said as much in his decision not to sue 
the city, and in his testimony. There is no doubt of the good faith 
of the pledge and that all parties thought it valid. The case is one of 
great hardship, but we must hold the invalidity of the pledge settled 
by what was said in the cases of City of Marion v. Sneeden, 291 U. 8. 
262, 54 S. Ct. 421, 78 L. Ed. 787, and Lewis v. Fidelity & Deposit Co., 
292 U. S. 559, 54 8. Ct. 848, 78 L. Ed. 1425, 92 A. L. R. 794. These 
eases assert that prior to the Act of June 25, 1930, 12 U. 8. C. A. § 90, 
a national bank was without power to pledge its assets to secure gen- 
eral deposits of public money, irrespective of what state banks could 
or did do. See, also, Webb v. American Surety Co., 5 Cir., 88 F. 2d 
171; Granzow v. Village of Lyons, 7 Cir., 89 F. 2d 83; Collins v. School 
District, 3 Cir., 72 F. 2d 339; Utter v. Eckerson, 9 Cir., 78 F. 2d 307. 

The deposits of the city’s money were general deposits. They were 
to draw and did draw 3 per cent. interest, and the money was, of 
course, to be the property of the bank and usable by it. We are cited 
to no statute of Texas which forbids the officers of a municipality to 
deposit public money in bank. The laws providing for bonded de- 
positories, which we assume without deciding apply to Fort Worth, 
are intended to enable the public deposits to earn interest and to re- 
lieve the officer of responsibility. Article 2564 of Revised Civil Statutes 
provides: ‘‘The city treasurer shall not be responsible for any loss of 
the city funds through the negligence, failure or wrongful act of such 
depository, but nothing in this chapter shall release said treasurer from 
responsibility for any loss resulting from any official misconduct on 
his part nor from responsibility for the said funds at any time when, 
for any reason, there shall be no city depository,’’ ete. The effort to 
make this bank a depository failed because it gave no bond as the law 
required, and undertook instead to pledge securities, but the city treas- 
urer could at his own risk deposit the money in bank. The deposit 
stands, though the effort at security has failed. The bank did not re- 
ceive the money as a trustee ex maleficio or otherwise. The depositor 
stands as a general creditor. American Surety Co. v. Waggoner Nat. 











342 THE BANKING LAW JOURNAL 


Bank, 5 Cir., 83 F. 2d 99; Hancock County v. Hancock National Bank 
5 Cir., 67 F. 2d 421; Austin v. MeCary, Tex. Civ. App., 297 S. W. 
1097. 

It results also that there is no par delictum involved which would 
require the courts to wash their hands of the controversy. Lucian A. 
Whipple v. American Surety Co., 5 Cir., 92 F. 2d 673. ... 

The judgment is in all respects affirmed. 


NOTE GIVEN FOR NO VALUABLE CONSIDERA- 
TION NOT ENFORCEABLE 


In re Smith’s Estate, Supreme Court of Wisconsin, 277 N. W. Rep. 141 


A note, signed by a father in favor of his daughter, for which 
no valuable consideration is given by the daughter, but which is 
based solely on ‘‘love and affection,’’ cannot be enforced by the 
daughter against the father’s estate. 


In the matter of the estate of N. H. Smith, deceased. From a judg- 
ment disallowing the claim of Elma L. Odell on a promissory note after 
Horace H. Smith and others, executors under deceased’s will, filed ob- 
jections to the claim, claimant appeals.—[By Editorial Staff. | 

Affirmed. 


This appeal is from a judgment of the county court of Sauk county 
disallowing a claim based upon a promissory note, filed by appellant 
against the estate of her father, N. H. Smith, deceased. The parties 
made and filed in the court below the following stipulation: 


‘‘We are stipulating that the original of the note that was filed 
was executed and delivered by the deceased, and that the original will 
be filed in Court; 

‘*Stipulated that the deceased N. H. Smith made two payments of 
interest on the note during his lifetime; 

‘*Stipulated that the only consideration for said note was love and 
affection for his daughter, who is the claimant.’’ 


The note provides as follows: 


**$5000 00/100 November 15th 1935 
‘‘Three years after date.I promise to pay to the order of Alm L. 
Odell Five Thousand Dollars at Baraboo, Wis. 
‘‘Value received with interest at Four per cent. per annum payable 
Semiannually. 
‘‘No. —————_- Due ——-—— N. H. Smith”’ 


ee ee 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §324. 
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The following indorsements are on the back of said note: ‘‘Ree’d 
Interest of $100.00 for period from Nov. 15, 1935 to May 7, 1936. Ree’d 
Interest of $100.00 for period from May 7, 1936 to Nov. 15, 1936.”’ 

The executors filed objections to the claim of the appellant, among 
others: ‘‘That there was at no time and there is not now any considera- 
tion of any kind for any note that said deceased ever executed to said 
claimant, and that any such note held by claimant is unenforceable for 
that reason, and is a void promise to make a gift.’’ 

The county court found: ‘‘The court being fully advised in the 
premises, finds as stipulated that the note referred to in said claim 
was executed by said deceased at the time stated therein and that de- 
ceased did thereafter pay interest thereon on two occasions, and that 
there was no consideration for said note, the same being intended to 
represent a gift promised to be made by said deceased to said claim- 
ant, that said intended gift was never completed, and that said note 
is not a valid claim against said estate.’’ 

Elmer F. Schumacher, of Milwaukee (William E. Burke, of Mil- 
waukee, of counsel), for appellant. 

Walter T. Jenks, of Baraboo, for respondents. 


MARTIN, J.—We must dispose of this case upon the stipulated fact 
that the only consideration for the note was ‘‘love and affection.’’ The 
appellant contends that the statutory presumption, provided for in 
section 116.29, Statutes, that the note was issued for a valuable con- 
sideration, is not affected by the stipulation. She also contends that 
there was a moral consideration. The statutory presumption that the 
note was issued for a valuable consideration is eliminated from the 
case by the stipulated fact that the only consideration was ‘‘love and 
affection.’’ Section 116.30, Statutes, provides: 

‘‘Value is any consideration sufficient to support a simple con- 
tract.’’ 


‘‘Natural love and affection or gratitude, which are considered 
good, as distinguished from valuable, considerations, will not alone 
suffice to support the promise contained in a bill or note.’’ 8 C. J. 
241, § 379, and cases cited under note 99. 


In 3 R. C. L. 933, § 128, it is said: ‘‘Love and affection, it is settled, 
do not constitute a sufficient consideration to support a promissory 
note. Love and affection, it is true, are held to be sufficient considera- 
tion for a deed, but this is on the ground that, upon the execution and 
delivery of the deed the title to the land passes, and the contract is 
no longer executory,—a reason that cannot apply to a note, in as much 
as nothing passes under the instrument until it is paid.’’ See cases 
cited under notes 14, 15 and 16. 


‘‘A note whose only consideration is love and affection is not en- 


forceable in law.’’ Uniform Laws Annotated, vol. 5, § 25, note 81, and 
cases cited. 
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In Daniel on Negotiable Instruments the rule is stated as follows: 
“‘A valuable consideration is necessary to support any contract, and 
the rule makes no exception as to the character of the consideration 
respecting negotiable instruments when the consideration is open to 
inquiry. And in the Negotiable Instrument statute ‘value’ is said to 
mean valuable consideration, and is defined as ‘any consideration suf- 
ficient to support a simple contract.’ Therefore, a consideration founded 
on mere love and affection, or gratitude, is not sufficient to sustain a 
suit on a bill or note; as, for instance, when a bill or note is accepted 
or made by a parent in favor of a child, or vice versa, it could not be 
enforced between the original parties, the engagement being gratuitous 
upon what is called a good, in contradistinction to a valuable, consid- 
eration. . . . And, of course, a note given by a parent to his child dur- 
ing his lifetime could not be enforced after his death against his es- 
tate.’’ Daniel on Negotiable Instruments, vol. 1, 7th Ed. § 196, p. 241, 
1933. 

In Page on Contracts the rule is stated thus: ‘‘In the law of contract, 
a good consideration, as distinguished from a valuable consideration, 
is inoperative, and is insufficient to support a promise. A promissory 
note, executed by a parent and delivered to his child upon consideration 
of love and affection, is unenforceable.’’ Volume 1, § 519, p. 850, and 
eases cited under note 1; Williston on Contracts, Revised Ed., vol. 1, 
§§ 110, 111, pp. 375 and 377; 7 Am. Jur., Bills and Notes, § 237, p. 929. 

The rule, as stated above, is almost universal. A moral considera- 
tion will support an executory promise whenever the promisor has orig- 
inally received value, material pecuniary benefit, under circumstances 
giving rise to a moral obligation on his part to pay for that which he 
has received. This court so held in Park Falls State Bank v. Fordyce, 
206 Wis. 628, 238 N. W. 516, 79 A. L. R. 1339; Elbinger v. Capitol & 
Teutonia Co., 208 Wis. 163, 242 N. W. 568; Onsrud, Executrix, v. Paul- 
sen, 219 Wis. 1, 261 N. W. 541. In view of the stipulation made in 
this case, and no evidence having been taken in the county court, there 
is no basis upon which to argue or consider whether there was a moral 
consideration for the note in question. 

‘‘A promise to make a gift cannot, be enforced. Actual delivery of 
the property is essential to the validity of a gift and delivery of the 
promisor’s own note is not delivery of the property, but a mere promise 
to deliver it.’’? Tyler v. Stitt, 127 Wis. 379, 381, 106 N. W. 114, 115. 

“‘Tt is well settled as a broad general rule that a promissory note 
executed without consideration and intended merely as a gift inter 
vivos to the donee, cannot be made the basis of a recovery either at law 
or in equity by the donee against the donor or against his estate after 
his death. This is upon the ground that such a note is a mere promise, 
and that the gift of the note is the delivery of a promise only and not 
the thing promised, and a note without consideration, payable out of 
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the estate of the maker after his death, is void. Natural love and affec- 
tion are not now usually considered as constituting a good consideration 
so as to validate such a gift, as in the case of a note executed by a 
parent to a child.’’ 12 R. C. L. § 17, p. 940; 28 C. J. § 62, pp. 660, 661. 

The appellant further contends that the estate is estopped from 
asserting the invalidity of the note. On this point, the following state- 
ment is made in appellant’s brief: ‘‘There is nothing in the record to 
indicate that the payee of this note changed her position in reliance 
upon it, but it is a fair presumption that she did so.”’ 

The law is well settled that one who asserts an estoppel has the 
burden of showing facts on which to base it. 

‘‘As it has been often pointed out, a necessary element of estoppel 
is that the party relying upon it has done so to his disadvantage.’’ Kitch 
v. Northwestern Nat. Ins. Co., 189 Wis. 378, at page 387, 207 N. W. 
716, 719. 

Judgment affirmed. 


BANK NOT PUT ON INQUIRY BY CLAUSE IN 
NOTE 


National City Bank v. Cold Mix, Inc., New York Supreme Court, 1 


N. Y. Supp. (2d) 459 


A clause in a promissory note to the effect that it is one of a 
series of notes representing ‘‘part of purchase price of plant,’’ does 
not put a bank purchasing the note upon inquiry or require it to 
make investigation before buying the note, where there are no 
suspicious circumstances present. 


Action by the National City Bank of Cleveland against Cold Mix, 
Incorporated, and another for the collection of six promissory notes, 
wherein defendants filed a counterclaim. On plaintiff’s motion to strike 
out the answer, dismiss the counterclaim, and grant summary judg- 
ment. 

Motion granted. 

Walter G. McGahan, of New York City, for plaintiff. 

Strang & Taylor, of White Plains, for defendants. 


CHARLES B. McLAUGHLIN, J.—This is a motion to strike out 
the answer, dismiss the counterclaim, and grant summary judgment 
in an action for the collection of six promissory notes made by de- 
fendant. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §569. 
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The notes purchased before maturity bear the following clause: 
‘This is one of a series of twelve notes evidencing part of purchase 
price of plant, and upon default of payment of either of said notes or 
the interest, they all shall become due and payable at the option of the 
holder thereof.’’ 

Plaintiff upon default in payment has elected to call them all due. 

Defendant would seem to deny that plaintiff is a holder in due 
course by reason of bad faith (although this is not specifically alleged), 
in that it knew or should have known of the contract and the breach 
of the warranties contained therein. The supporting affidavit contains 
no sustaining facts, but it is claimed therein that the aforementioned 
clause put the plaintiff on notice and it was under a duty to make in- 
quiry and is chargeable with any knowledge such inquiry would reveal. 

In Cheever v. Pittsburgh, Shenango & Lake Erie R. Co., 150 N. Y. 
59, 65, 44 N. E. 701, 703, 34 L. R. A. 69, 55 Am. St. Rep. 646, the 
duty of one who accepts a negotiable instrument is thus stated: ‘‘There 
is not much difficulty in stating the rule of law defining the duties 
and obligations of a party to whom negotiable paper is presented for 
discount or sale before due. He is not bound at his peril to be on the 
alert for circumstances which might possibly excite the suspicion of 
wary vigilance; he does not owe to the party who puts the paper afloat 
the duty of active inquiry in order to avert the imputation of bad 
faith. The rights of the holder are to be determined by the simple 
test of honesty and good faith, and not by a speculative issue as to 
his diligence or negligence. The holder’s rights cannot be defeated 
without proof of actual notice of the defect in title or bad faith on 
his part evidenced by circumstances. Though he may have been neg- 
ligent in taking the paper, and omitted precautions which a prudent 
man would have taken, nevertheless, unless he acted mala fide, his title, 
according to settled doctrine, will prevail.’’ 

There were no suspicious circumstances connected with plaintiff’s 
acceptance of these notes that would place upon it the duty of in- 
vestigation. Davis v. McCready, 17 N. Y. 230, 72 Am. Dec. 461. More- 
over, had he done so, there being no facts in defendant’s affidavit to 
show that the breach occurred prior to plaintiff’s purchase, proof that 
he would even then have known is lacking. Plaintiff is a holder in 
due course. 

The counterclaim is dismissed. It is well settled that the maker 
of a note transferred to a third party before it becomes due cannot 
interpose a counterclaim against the original payee of the note. Civil 
Practice Act, § 267, subd. 2, as amended by Laws 1936, c. 324, § 3; 
Binghamton Trust Co. v. Clark, 32 App. Div. 151, 52 N. Y. S$. 941; 
Roldan et al. v. Power et al., 14 Mise. 480, 35 N. Y. S. 697. 

Defendant prays the court to stay decision of this motion and 
grant it time to either make the vendor a party to the action or permit 
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defendant to bring an action against the vendor in the Ohio courts, 
meanwhile posting security for plaintiff’s protection. In a summary 
judgment proceeding the motion must be granted or denied and with- 
out condition. Gibson v. Standard Automobile Mutual Casualty Co. 
of New York, 208 App. Div. 91, 203 N. Y. 8S. 53. 

The plaintiff should not be impeded by the determination of a con- 
troversy between the defendant and his vendor. Levin v. Lax & Abo- 
witz, 1837 Mise. 132, 241 N. Y. S. 486; nor forced to sue a party against 
his protest. Hayes National Bank v. Chynoweth, 235 App. Div. 890, 
257 N. Y. S. 561. 

Motion granted. Settle order. 


ACTION AGAINST NATIONAL BANK DIREC- 
TORS FOR MISMANAGEMENT 


Abbott v. Pearson, Appellate Court of Indiana, 12 N. E. Rep. (2d) 374 


A depositor of a closed national bank cannot bring an action 
against the directors of the bank to recover damages allegedly re- 
sulting from their mismanagement of the bank’s affairs in the ab- 
sence of a showing that the receiver of the bank had refused to 
bring suit. 


Action by William Abbott against Temple Guy Pearson and others 
for damages allegedly resulting from defendants’ negligent management 
of an insolvent national bank of which they were directors. From a 
judgment for the defendants, the plaintiff appeals. 

Affirmed. 

Regester & Regester, of Bloomington, for appellant. 

Willis Hickam, of Spencer, Kivett & Kivett, of Martinsville, and 
Lee W. Kirkpatrick, of Spencer, for appellees. 


DUDINE, P. J.—Appellant was a depositor and appellees were di- 
rectors in the Spencer National Bank which closed its doors as insolvent 
in July, 1932. This action was instituted by appellant in October, 1933, 
against appellees and two other persons who had been directors of the 
bank. Service upon said other directors was not acquired, and therefore 
the cause was dismissed as against them. 

The complaint alleged that appellant deposited $6,000 in the bank 
on April 25, 1930, and that said amount remained on deposit until the 
18th day of July, 1934, when the bank closed ; that for ‘‘five years prior 
to the time said bank ceased to do business each of said defendants and 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1039. 
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directors negligently and carelessly failed to perform his duties as such 
director and negligently and carelessly refused and neglected properly, 
prudently and carefully to manage the business of said bank in this 
to wit: (here follow several specific charges of negligence against said 
directors).’’ 

A separate demurrer to the complaint was filed by appellee Rent- 
schler, and a separate and several demurrer to the complaint was filed 
by appellees Pearson and Cline. Each of said demurrers was sustained, 
and appellant having refused to plead further, the court found for ap- 
pellees on said demurrers and rendered judgment that appellant take 
nothing by his complaint. 

The errors assigned and relied upon for reversal are alleged errors 
in sustaining said demurrers. 

There is but one legal question presented upon appeal, and that is 
the question whether or not appellant as a depositor of the bank could 
prosecute the action set forth in the complaint. 

This question has not been decided by either of the courts of appeal 
of this state. It was, however, decided by the United States Circuit 
Court, E. D. Virginia, in National Exchange Bank of Baltimore v. 
Peters et al., 1890, 44 F. 13, 14. The language of the court with refer- 
ence to such question is as follows: 

‘‘The question presented is whether a creditor of an insolvent na- 
tional bank of the United States can sue its directors for the purpose 
of fixing upon them a personal liability for the mismanagement of such 
an institution. It is not a question whether these directors are liable or 
not, or may be sued or not, and subjected to the liability, but only 
whether a creditor of a national bank can sue its directors for misman- 
agement and negligence of his own mere volition. It is elementary law 
that, if Jones injures Smith’s person, and Smith owes Brown a debt, 
Brown cannot sue Jones for damages as a means of making good his 
debt against Smith. So, if Jones buys a horse from Smith, Brown, 
Smith’s creditor, cannot sue Jones, Smith’s debtor, for the purchase 
money. There is no privity between Jones and Brown, either of con- 
tract or tort, on which the action can rest. The universal rule, as old 
as the law itself, is that, unless there be privity between plaintiff and 
defendant, no action will lie... . 

‘‘The statute law makes directors of a national bank liable in dam- 
ages for violations of their duty, or negligence or malfeasance as direc- 
tors, and prescribes how they shall be subjected to liability. Being 
liable in damages, they are amenable to suit for damages in a jury 
proceeding, and not, I infer, to suit in any other form, whether at law 
or in equity. But even if they were amenable to liability in a proceed- 
ing not sounding in damages, then, the damages recoverable being an 
asset of the bank, the statute law empowers and requires the receiver 
of the injured bank, under the direction of the comptroller, and him 
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alone, to sue for the claim. Except the receiver, the statute law no- 
where authorizes suit to be brought by any person not in privity against 
directors of national banks. The bill of complaint under consideration 
has therefore no sanction in respect to its party plaintiff from the statute 
law of the land.’’ 

A similar view of that question by our Supreme Court was indicated 
in Coddington v. Canaday, Receiver, 1901, 157 Ind. 243, 61 N. E. 567, 
571, wherein the court said, ‘‘If the property of the bank was lost or 
squandered by reason of the gross negligence of the directors, an injury 
was done to the corporation, for which the directors are responsible 
to the bank, and an action for the damages resulting from such negli- 
gence may be maintained by the receiver. . . . But it is held that under 
such circumstances no action can be maintained at law by a stockholder. 
The injury is to the corporation, and not to the individual share- 
holder... . At law the remedy must be enforced through the corpora- 
tion itself, or by a receiver representing the common interest.’’ 

To the same effect see Hart v. Hanson, 1905, 14 N. D. 570, 105 N. W. 
942,3 L. R. A., N. 8., 488; Warner v. Hopkins, 1886, 111 Pa. 328, 2 
A. 83, 56 Am. Rep. 266; United States F. & G. v. Corning State Savings 
Bank, 1912, 154 Iowa 588, 134 N. W. 857, 45 L. R. A., N. 8., 421; Hor- 
nor v. Henning, 1876, 93 U. S. 228, 23 L. Ed. 879; Michelsen et al. v. 
Penney D. C., N. Y. 1934, 10 F. Supp. 537. 

The complaint did not allege that the receiver had refused to bring 
such suit. See Mooresville Building, Savings & Loan Ass’n v. Thomp- 
son et al., Ind. Sup. 1937, 9 N. E. 2d 101. 

We hold that the complaint did not state facts sufficient to con- 
stitute a cause of action, and that the demurrer thereto was properly 
sustained. 

Judgment affirmed. 
























SALE OF NOTE BY PLEDGEE BANK 






Turpin v. Dye, Appellate Court of Indiana, 11 N. E. Rep. (2d) 70 






Where a bank, which holds a promissory note as collateral se- 
curity, sells it to the makers of the note, upon the default of the 
person who pledged it with the bank, the makers take good title to 
the note and are not liable in any way to the pledgor. 


In this case the defendants executed a note for $4,000 payable 
to the plaintiff and delivered it to the plaintiff. The note was se- 
cured by a mortgage upon real estate. The plaintiff pledged the 
note with the Speedway State Bank as collateral security for a 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1198. 
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debt of $700 which the plaintiff owed to the bank. After giving 
due notice to the plaintiff, who had defaulted in the payment of 
the $700 debt, the bank sold the note to the defendants, its makers, 
for $625.48, and applied the proceeds to the satisfaction of the 
plaintiff’s obligation to it. The plaintiff brought this action against 
the defendants in an attempt to foreclose the mortgage and recover 
on the note. It was held that the defendants, although the makers 
of the note, were holders for value in due course and that the plain- 
tiff could not recover. 


Action by Luella Turpin against Dorothy M. Dye and others. From 
a judgment for defendants, plaintiff appeals. 

Affirmed. 

Chas. V. Sears and Otis E. Gulley, both of Danville, Foley & Foley, 
of Crawfordsville, and Geo. W. Hadley, of Danville, for appellant. 

Howard L. Eads, Harney Semones, of Danville, and Walter W. 
Spencer, of Crawfordsville, for appellees. 


LAYMON, C. J.—Appellant instituted this action against appellees 
to recover upon a promissory note and to foreclose a mortgage upon 
certain real estate. The complaint was in one paragraph, to which 
the appellees filed their answer in four paragraphs: (1) General denial; 
(2) payment; (3) estoppel; (4) that appellees became the owners and 
holders of the note in question in due course, for value, and without 
notice. A reply in general denial to the second, third, and fourth 
paragraphs of answer closed the issues. There was trial by the court 
resulting in a finding and judgment for appellees. Appellant, in due 
time, filed her motion for a new trial which was overruled, and this 
appeal followed. The only error assigned is the ruling on the motion 
for a new trial. The grounds in said motion for a new trial are that 
the decision of the court is not sustained by sufficient evidence and is 
contrary to law. 

It appears that on March 29, 1930, appellees executed and delivered 
to appellant their promissory note of that date in the principal sum 
of $4,000, payable to the order of appellant at the Danville State Bank, 
Danville, Ind., three years after date, and to secure the payment of 
said note appellees executed a mortgage upon certain real estate owned 
by them at the time. On September 22, 1930, and before maturity, 
appellant indorsed, delivered, and assigned said note to the Speedway 
State Bank as collateral security for a note in the principal sum of 
$700 then held by the bank, payable to the bank, and upon which ap- 
pellant was liable as maker. Upon maturity of the $700 note appellant 
was notified by the bank by a series of: letters that said note was due, 
and payment was requested. After the note was almost a year past-due, 
the bank’s attorney wrote a series of letters to appellant stating the 
note would be sold. One letter, dated August 28, 1931, reads as fol- 
lows: 
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“This is to notify you that upon Thursday, September 10, 1931, 
at the Speedway State Bank, Speedway, Indiana, the cashier, of said 
bank will sell the note executed by Rector G. Dye and wife to Luella 
Turpin, calling for the principal sum of $4,000, due in three years 
after March 29, 1930, which note is held as collateral security for a 
$700 note executed by yourself on the 22nd day of September, 1930, 
to the Speedway State Bank. This note will be sold to the highest 
and best bidder to provide funds with which to pay a note held by 
the Speedway State Bank. If the note should sell for less than the 
amount of the indebtedness owing by you to the bank, your note will 
be credited with whatever sum is received; if it should sell for more 
than the indebtedness due the Speedway State Bank, such surplus will 
be paid to you. 

“‘Of this proceeding you will take due notice and govern yourself 
accordingly. ’”’ 


Appellant did not appear at the bank on September 10, 1931, pur- 
suant to the notice sent to her, and the note was not sold by the bank 
on this date, as additional time was given appellant. On the 19th of 
September, 1931, the note was indorsed, assigned, and delivered to the 
appellees by the bank upon the payment by them of the sum of $625.48. 
Appellant has never paid, nor has she offered to pay, her original note 
of $700, payable to the bank, for which the note in question was given 
as collateral; neither has appellant redeemed or offered to redeem the 
note in question. Appellant made no objection to the transfer of the 
note in question by the bank to appellees until she filed her complaint 
in this action, which was almost 19 months thereafter. The bank ap- 
plied the proceeds received from appellees upon appellant’s original 
debt due the bank and stamped her note paid. 

Appellant by this action is attempting to recover from the makers 
on a note which she indorsed and delivered to another, before maturity, 
as collateral security for an obligation owing by her, without first dis- 
charging her original debt to the pledgee or redeeming or attempting 
to redeem the pledged note. The uncontradicted evidence shows that 
the note upon which appellant seeks to recover was a negotiable instru- 
ment and was indorsed and delivered by her, before maturity, to the 
Speedway State Bank. As indorsee of the note, although pledged as 
collateral, the bank held the legal title to it. Baxter v. Moore (1914), 
56 Ind. App. 472, 105 N. E. 588. The indorsee of commercial paper, 
who receives it as collateral security for a pre-existing debt, is a pur- 
chaser for value. Straughan v. Fairchild (1881) 80 Ind. 598; Spencer 
v. Sloan (1886) 108 Ind. 183, 9 N. E. 150, 58 Am. Rep. 35. 

The uniform negotiable instruments law of this state provides in 
part: 

Section 19-301, Burns’ 1933 (section 12847, Baldwin’s 1934). ‘‘ An 
instrument is negotiated when it is transferred from one person to 
another in such manner as to constitute the transferee the holder thereof. 
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If payable to bearer, it is negotiated by delivery; if payable to order, 
it is negotiated by the indorsement of the holder completed by deliv- 
ery.”’ 

Section 19-302, Burns’ 1933 (section 12848, Baldwin’s 1934). ‘‘The 
indorsement must be written on the instrument itself or upon a paper 
attached thereto. The signature of the indorser, without additional 
words, is a sufficient indorsement.’’ 

Section 19-401, Burns’ 1933 (section 12868, Baldwin’s 1934). ‘‘The 
holder of a negotiable instrument may sue thereon in his own name; 
and payment to him in due course discharges the instrument.’’ 

Under our statute, the indorsement and delivery of negotiable paper 
as collateral security, before maturity, passes the legal title to the 
holder, with power to collect by suit or otherwise, subject to the rights 
of the indorser as to the application of the proceeds. 

One taking negotiable paper before maturity as collateral security 
is, for all practical purposes, the owner of it, and a bona fide holder 
for value, and may collect it, at least to the extent of the debt for 
which it was pledged, without regard to the equities between the 
original parties, whether arising out of the original transaction or from 
subsequent dealings. Brooklyn, etc., R. Co. v. National Bank, 102 U. S. 
14, 26 L. Ed. 61; Jones on Collateral Securities (8d Ed.) § 89. 

Under the circumstances in the instant case the Speedway State 
Bank was a bona fide holder for value of the note sued upon, at the 
time of the indorsement and delivery by appellant, although the note 
was pledged as collateral. By reason of the negotiability of the note, 
and the further fact of its indorsement and delivery by the payee be- 
fore maturity to the bank for value, the bank could pass a good title, 
by delivery or indorsement, to a third person. Rowe v. Haines (1860) 
15 Ind. 445, 77 Am. Dee. 101; sections 19-301, 19-302, Burns’ 1933; 
sections 12847, 12848, Baldwin’s 1934). 

The fact that the appellees were the makers of the note did not, 
of itself, prevent them from purchasing their own note. Under such 
circumstances, without any showing of deceit, fraud, bad faith, or 
connivance, the transaction constituted a valid transfer of the note 
for value as between the bank and the appellees. It is thus apparent 
that appellees, and not the appellant, were the owners and holders of 
the note for value at the time of the commencement of the action. There 
is no issue presented here as to liability, if any, on the part of the 
bank, growing out of such transaction. 


Furthermore, almost 19 months elapsed before appellant asserted 
that the bank’s transfer of the collateral note to the appellees was 
unauthorized. And, in the prosecution of her action, appellant entirely 
ignores the fact that the note sued upon was indorsed and delivered 
to the bank as collateral security for a debt owing by her to the bank, 
without redeeming or offering to redeem the note by a payment and 
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discharge of her original debt, but asserts that she is the owner and 
holder of the note. See Felton v. Smith (1882) 84 Ind. 485; Smith 
vy. Felton (1882) 85 Ind. 223. 

In view of the circumstances as here presented, we think the court 
was warranted in finding for the appellees. There was no error in 
overruling the motion for a new trial. 

Judgment affirmed. 


CONSTRUCTION OF LETTER OF GUARANTY 


Logan v. Amos’ Executor, Court of Appeals of Kentucky, 110 S. W. 
Rep. (2d) 1107 


A letter, directed to a bank, stated that, if the bank would renew 
notes of the writer’s son held by the bank, and if the notes were not 
paid at the time of the father’s death, they would be paid ‘‘out of 
my son’s share of my estate which I have given him by my will.’’ 
It was held that this did not constitute an absolute guaranty nor 
bind the father’s estate to pay the notes in the event that the son’s 
inheritance was insufficient for that purpose. 


Suit by Rex A. Logan against Daniel Carter Amos’ Executor and 
others. From the judgment, the plaintiff appeals. 

Affirmed. 

Max B. Harlin, of Bowling Green, for appellant. 

Milliken & Milliken, of Bowling Green, for appellees. 

STANLEY, C.—On December 2, 1926, D. C. Amos gave the follow- 
ing instrument to the Oakland Bank in the form of a letter with his 
signature attested by two witnesses: 

‘*Whereas, my son, David H. Amos is indebted to you, I agree in 
consideration of your taking no action to force collection of the matter, 
that if said indebtedness is not paid previous to my death that any por- 
tion of same remaining unpaid shall be paid out of my son’s share of 
my estate which I have given him by my will. 

“*T would suggest that you permit him to renew his notes from time 
to time and any portion of any renewals will be taken care of in the 
manner set out above. His notes and interest amount to $7,723.29. 

‘If you will accept this proposition you may have no uneasiness 
about this debt being paid.’’ 

Amos died in 1934. It appears that his estate consisted of a 308- 
acre farm, with livestock and farming implements. By his will ex- 
ecuted May 6, 1932, which was six years after the foregoing writing 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Baition) §557. 
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was delivered, he devised his estate, after the payment of his debts, to 
his widow for life. At her death the estate is divided equally among 
testator’s seven children subject to advancements of $4,500 to David 
H. Amos, and to each of four others. He further provided that David 
be charged with $2,000 he owed a brother, the testator being his surety. 

At the time of the death of D. C. Amos, the indebtedness of his 
son, David H. Amos, to the Oakland Bank, amounted to $5,543.87, with 
accrued interest. The notes were renewals of those owing at the time 
the above instrument was executed. The bank went into liquidation 
and the notes, together with the rights under the foregoing instrument, 
were sold and assigned to Rex A. Logan on April 16, 1934. 

Mr. Logan filed this suit against David H. Amos and the executors 
and devisees of the estate of D. C. Amos, claiming that the writing of 
December 2, 1926, was delivered and accepted by the Oakland Bank as 
security for the indebtedness of D. H. Amos to it and that the father’s 
will took effect only after the payment and satisfaction of this obliga- 
tion. The plaintiff prayed that the debt be satisfied first out of the 
share of D. H. Amos in the estate, and if that was not sufficient, that 
the balance should be paid out of the remaining estate of decedent. 

Upon demurrer to the petition and the exhibits, it was adjudged 
that the petition be dismissed as against the estate and devisees of 
D. C. Amos, except D. H. Amos, against whom judgment was rendered 
for the debt. It was further adjudged that under and by virtue of the 
provisions of the will David’s share in the estate was subject to and 
liable for the debt sued on and that same was in lien to secure the pay- 
ment of the judgment not only on that account, but by virtue of a 
lien asserted and lis pendens notice filed in the county court clerk’s 
office. This lien, however, was made subject to a prior lien in favor of 
the brother to secure payment of the $2,000 note. Logan appeals from 
the judgment and argues that the instrument executed and delivered 
by D. C. Amos is an absolute guarantee of the debt and that he and his 
estate became bound for its payment; also, that it created an express 
trust for the satisfaction of the debt which could not be revoked by the 
execution of a later will. 

All guaranties or instruments partaking of the nature of a guaranty 
are to be construed and determined in the light of the declared or in- 
ferred purpose and intent of the parties as ascertained from the writ- 
ings themselves. McGowan v. Wells’ Trustee, 184 Ky. 772, 213 8. W. 
573; Pittsburgh Plate Glass Company v. Cassidy, 194 Ky. 81, 238 S. W. 
172. We do not read the instrument as an absolute guarantee to pay 
the obligation or to bind the father’s estate to pay same unconditionally, 
or even conditioned upon the son’s default. Galbraith v. Shores-Mueller 
Co., 178 Ky. 688, 199 S. W. 779. 

The instrument was undoubtedly executed for the purpose of ob- 
taining forbearance for the son in the payment of his debt to the bank. 
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But it was given, apparently, to assure the bank that the son’s natural 
expectancy in his father’s estate would not be diverted or his device 
would not be restricted so that it could not be made subject to the debt; 
or, at most, that such devise already made in the father’s will would 
be charged with the payment of the obligation. The provisions of 
Amos’ will in existence at the time, to which reference is made, are not 
disclosed. But inasmuch as the court has adjudged the entire interest 
of the son in his father’s estate under the probated will to be in lien for 
the satisfaction of the debt, it seems to us that the undertaking of the 
father has been met. 

The same must be said respecting the argument that the father 
created an express trust in his estate for the satisfaction of the obliga- 
tion. At most, the writing merely charged the son’s share in his estate 
with the payment. If that be deemed a trust, it was only to that extent. 
What that share was in the then existing will, as we have stated, is 
not disclosed in the record. In effect, the court has adjudged such a 
trust in the son’s share under the subsequently executed will. If he 
had been devised nothing or his share had been so reduced below what 
he would have inherited in the absence of a will as to show a diversion 
or restriction of his estate as to evidence a fraud upon the obligee, we 
would have another case. It is true the father had advanced his son 
$4,500 and charged up same to him in addition to the satisfaction of 
his $2,000 note. However, in the absence of proof: when these advance- 
ments were made and the note thus secured, the court was not author- 
ized to say they were subsequent to the execution of the guaranty to the 
bank on December 2, 1926. It seems to us the judgment has given to 
the appellant all he is entitled to under the terms of the instrument sued 
on. 

Wherefore, the judgment is affirmed. Whole court sitting. 


DEPOSIT OF CHECK IN AGENT’S INDIVIDUAL 
ACCOUNT 





New York Life Insurance Company v. Bank of Commerce & Trust Com- 
pany, Supreme Court of Tennessee, 111 S. W. Rep. (2d) 371 





A check payable to the order of ‘‘Turley Mortgage Company, 
Agents,’’ was indorsed and deposited in the mortgage company’s 
individual account. The proceeds belonged to an insurance com- 
pany for which the mortgage company acted as agent in the sale 
of certain real estate. The mortgage company became insolvent 
without accounting to the insurance company for the money. It 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §388. 
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was held that the bank, in which the check was deposited, having 
no knowledge of the fraudulent purpose of the agent, was not liable 
to the insurance company. 

The facts in this case showed that the plaintiff insurance com- 
pany foreclosed a mortgage and bought in the property. The prop- 
erty was resold to Mrs. Taylor and others through the Turley Mort- 
gage Company. Mrs. Taylor drew her check for the purchase price 
to the order of ‘‘Turley Mortgage Company, Agents.’’ The mortgage 
company indorsed the check to the order of the defendant Bank of 
Commerce and Trust Company and deposited the check in its regular 
checking account in that bank. The insurance company had authorized 
the mortgage company to pay to another person a certain commission 
out of ‘‘cash received’’ in the transaction. The mortgage company paid 
this sum to the person entitled to it and later became insolvent 
without having accounted to the insurance company for the balance of 
the fund. In these circumstances, it was held that the bank was not 
responsible to the insurance company. 


Action by the New York Life Insurance Company against Bank 
of Commerce & Trust Company. A decree dismissing the bill was 
reversed by the Court of Appeals, and defendant brings certiorari. 
Decree of Court of Appeals reversed, and that of chancellor affirmed. 
Marion G. Evans and John B. Snowden, II, both of Memphis, for 
appellant Bank of Commerce & Trust Co. 
Metcalf, Metcalf & Apperson, of Memphis, for appellee New York 
Life Insurance Co. 


CHAMBLISS, J.—A certain mortgage held by the insurance company 
on real estate in Memphis having been foreclosed and the property 
bought in by the insurance company for its debt, a sale was negotiated 
for the insurance company to a Mrs. Taylor and other parties, by the 
Turley Mortgage Company, an agency which had represented the insur- 
ance company in Memphis for some sixteen years, and had made the 
above mortgage loan originally. The total consideration approved by 
the insurance company was $12,500, of which $2,064.40 was to be the 
cash payment; lien notes being executed for deferred payments. Cer- 
tain commission charges in connection with the sale had been incurred 
in the sum of $454.50, which it was necessary to discharge to a third 
party in closing the sale. 

The insurance company, from its home office in New York, approved 
the transaction, and by letter dated March 31, 1932, advised Turley to 
close the sale, and in this letter called Turley’s attention to certain 
printed instructions in which this paragraph appeared: ‘‘Unless other- 
wise instructed in the accompanying letter, you should collect from 
the purchaser in New York Exchange to the order of this Company the 
money to be paid according to the contract when deed is delivered. It 
should be immediately remitted to this Company.”’ 

However, in the same letter this was said: 
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‘‘Insofar as you are able please conduct this closing in accordance 
with the instructions contained in this memorandum.’’ 

On April 6, 1932, Turley wrote the New York Life Insurance Com- 
pany touching the transaction and explained that it would be necessary 
to pay out of the cash payment the commissions due a Mr. O’Sullivan, 
and, referring to the general instruction to collect and remit the cash 
payment in New York Exchange, he said: 

“‘T presume, therefore, that I am to pay out of the cash payment 
Mr. O’Sullivan’s commission, which will amount to approximately 
$450.00. . . . If your understanding is not in accordance with mine, 
please advise me at once... .”’ 

On April 12th the New York Life answered: 

‘‘Your presumption that you are to pay Mr. O’Sullivan’s commission 
out of the cash received in the amount of approximately $450.00 is 
correct... .’’ 

Now in making the cash payment the purchaser, Mrs. Taylor, acting 
for herself and associates, on her own initiative, made the cash payment 
by a check delivered by her to Turley Mortgage Company, which, as 
above shown, was acting for the vendor, the insurance company. This 
check was payable to the order of ‘‘Turley Mortgage Company, Agents,”’ 
_and bore a notation on the face of it: *‘Payment on 1874 Jackson, 
Memphis, Tenn.’’ It was indorsed on the back with a stamp, as follows, 
‘‘Only pay to the order of Bank of Commerce & Trust Company, Mem- 
phis, Tenn., Turley Mortgage Company, Inc.,’’ and the perforations 
show that it was paid on the date it was drawn, April 5, 1932. The 
word ‘‘Agents’’ was omitted from the indorsement. 

Turley Mortgage Company, having been authorized by the insurance 
company to deduct and disburse from this collection the sum of $454.50 
before remitting to the insurance company, deposited this check to its 
regular checking account in the Bank of Commerce & Trust Company 
and therefrom withdrew on the following day and paid the said sum of 
$454.50. However, the Turley Mortgage Company failed to remit to 
the insurance company the balance, $1,609.90. On the 14th of July 
following, something more than three months later, Turley died, and 
it was found that not only was he insolvent and his company likewise, 
but that he had been guilty of many irregularities and defalcations in 
connection with this and other agencies, involving very large figures. 

When advised that Mrs. Taylor had delivered her check to Turley 
Mortgage Company for the cash payment of $2,064.40, recognizing his 
agency and apparently his right to collect from her the money, the 
insurance company credited her on her purchase of the real estate with 
this cash payment, but, learning later that the check had been made 
payable to Turley Mortgage Company, agents, as above shown, and had 
been deposited in the Bank of Commerce & Trust Company by the 

Turley Company, the insurance company brought this suit to recover 
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the aforesaid balance of $1,609.90, which its agent had failed to remit, 
after making the collection from Mrs. Taylor, on the theory that the 
affix, ‘‘Agents,’’ after the name of the payee of the check, Turley Mort- 
gage Company, put the bank on notice that trust funds were involved 
and that this notice served to charge the bank with responsibility for 
the proper application of the proceeds of the check. 

The chancellor denied recovery against the bank and dismissed the 
bill. The Court of Appeals reversed, and this court has granted cer- 
tiorari and heard argument. 

There is much in the record, the briefs of counsel and the opinions 
of the chancellor and Court of Appeals touching the relations, over long 
years, of the insurance company and the Turley Company, as throwing 
light on the extent of the powers conferred by the insurance company 
on its Memphis agent, Turley individually, or one or the other of two 
corporations, operated by him. In the view taken by this court, this 
is not a determinative issue in the case. It sufficiently appears, what- 
ever may have been the extent of his general authority, that Turley was 
empowered by the insurance company to act for it in the closing up of 
the sale to Mrs. Taylor and associates, and the excerpts from corre- 
spondence above set forth clearly show that he was authorized to collect 
from the purchasers the cash payment expected to be made, and which 
was made, and, before remitting to the insurance company, to deduct 
and disburse therefrom the commissions above mentioned. 

Counsel for the insurance company argue, a view adopted by the 
learned Court of Appeals, that this case is ruled by our holding of a 
bank’s liability in United States Fidelity & Guaranty Co. v. People’s 
Bank, 127 Tenn. 720, 157 S. W. 414, and other cases cited, wherein it 
is held, in enforcement of the rule in this jurisdiction stated by Mr. 
Justice McKinney in Marion Trust & Banking Co. v. Roberson, 151 
Tenn. 108, 268 S. W. 118, 119, that, ‘‘whenever a trustee places trust 
funds to his individual credit, or uses them for his personal benefit, 
he is guilty of a conversion’’; that when a note or check is payable on 
its face to one as trustee, guardian, or administrator the bank which 
accepts the paper for deposit, or purchase, is chargeable with notice 
that a conversion is being made by the payee or holder. 

It is proper just here to note that, in jurisdictions in which the 
Uniform Fiduciaries Act, 9 Uniform Laws Annotated, 147, is in force, 
and in many other jurisdictions, federal and state, the bank is not held 
liable unless it benefited from or participated in a diversion of the fund 
to other than fiduciary purposes. See Paton’s Digest (1926) § 1308a, 
p. 1427, and particularly the opinion of Parker, Circuit Judge, in 
Bank of Vass v. Arkenburgh et al. (C. C. A. 4, 1932) 55 F. 2d 130, 
wherein the question is fully discussed and numerous authorities cited. 

While Tennessee is committed to the rule of liability above stated, 
it should be noted, however, that, in all our cases which follow this 
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rule fastening liability on the depositing bank for trust fund deposits, 
the checks were for guardian, administrator, or other trust funds, as 
to which investment and handling are regulated by statutes and court 
decrees, of which banks and others must be presumed to have knowledge, 
while we have here a case of a business agency merely, in which class 
of cases the rights and relationships, powers and authorities are fixed 
ordinarily by private contract, express or implied, to be construed in 
accordance with the law of agency and controlling customs. The facts 
of each case are peculiar to it and must, therefore, be looked to in 
determining whether or not the agent was guilty of a conversion in 
taking into his keeping and control the funds of his principal. 

Now this court has never extended this rule of notice of a purpose 
to convert funds evidenced by a check or note beyond the class of 
instruments above mentioned, in which it appeared on the face thereof 
that the transaction involved trust funds, and we are not willing to do 
so now. The leading case of United States Fidelity Co. v. People’s 
Bank, 127 Tenn. 720, 157 S. W. 414, was a flagrant case of misappro- 
priation of guardianship funds. The check was payable to H. L. Turner 
and two wards, and was indorsed by H. L. Turner as guardian and 
placed to his individual credit and the fund converted to his own use. 

In Ford v. Brown & Co., 114 Tenn. 467, 88 S. W. 1036, 1038, 1 
L. R. A., N. S., 188, two certificates of deposit were involved, dealt with 
together, one of which read, C. N. Woodworth, Trustee,’’ and the other, 
‘“C. N. Woodworth, Trustee for Betty Ford.’’ The opinion cites hold- 
ings from other states and also our older case of Bank v. Looney, 99 
Tenn. 278, 42 S. W. 149, 38 L. R. A. 837, 63 Am. St. Rep. 830, as 
supporting the rule that, ‘‘in a controversy between a beneficiary of a 
trust fund and the holder of a paper disposed of by a trustee in viola- 
tion of his trust, the word ‘trustee,’ appearing upon the face of the 
paper, is sufficient to put any taker upon notice.’’ 

In Freeman v. Citizens’ National Bank, 167 Tenn. 399, at page 410, 
70 S. W. 2d 25, 29, ‘‘the bank received the bond company’s ‘guardian- 
ship check’ ’’ and was held liable. In our most recent case, Barry v. 
Hensley, 170 Tenn. 598, 98 S. W. 2d 102, 103, a check was involved 
payable to ‘‘R. M. Barry, administrator of the estate of William J. 
Jones,’’ and the bank was charged with notice of the trust, and held 
liable when it permitted the check to be deposited to Barry’s individual 
account and the fund dissipated by him. 

In Central Bank & Trust Co. v. Cohn, 150 Tenn. 375, 264 S. W. 641, 
the court said that the word ‘‘trustee’’ gave notice of the existence of 
a trust, and that the party taking the paper was charged with the 
duty of ascertaining what restrictions, if any, were imposed on the 
trustee. The opinion cited Ford v. Brown & Co., supra, and our 
older decisions of Alexander v. Alderson, 66 Tenn., 7 Baxt. 403; Cov- 
ington v. Anderson, 84 Tenn., 16 Lea, 310, and Caulkins v. Gas-Light 
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the aforesaid balance of $1,609.90, which its agent had failed to remit, 
after making the collection from Mrs. Taylor, on the theory that the 
affix, ‘‘Agents,’’ after the name of the payee of the check, Turley Mort- 
gage Company, put the bank on notice that trust funds were involved 
and that this notice served to charge the bank with responsibility for 
the proper application of the proceeds of the check. 

The chancellor denied recovery against the bank and dismissed the 
bill. The Court of Appeals reversed, and this court has granted cer- 
tiorari and heard argument. 

There is much in the record, the briefs of counsel and the opinions 
of the chancellor and Court of Appeals touching the relations, over long 
years, of the insurance company and the Turley Company, as throwing 
light on the extent of the powers conferred by the insurance company 
on its Memphis agent, Turley individually, or one or the other of two 
corporations, operated by him. In the view taken by this court, this 
is not a determinative issue in the case. It sufficiently appears, what- 
ever may have been the extent of his general authority, that Turley was 
empowered by the insurance company to act for it in the closing up of 
the sale to Mrs. Taylor and associates, and the excerpts from corre- 
spondence above set forth clearly show that he was authorized to collect 
from the purchasers the cash payment expected to be made, and which 
was made, and, before remitting to the insurance company, to deduct 
and disburse therefrom the commissions above mentioned. 

Counsel for the insurance company argue, a view adopted by the 
learned Court of Appeals, that this case is ruled by our holding of a 
bank’s liability in United States Fidelity & Guaranty Co. v. People’s 
Bank, 127 Tenn. 720, 157 S. W. 414, and other cases cited, wherein it 
is held, in enforcement of the rule in this jurisdiction stated by Mr. 
Justice McKinney in Marion Trust & Banking Co. v. Roberson, 151 
Tenn. 108, 268 S. W. 118, 119, that, ‘‘whenever a trustee places trust 
funds to his individual credit, or uses them for his personal benefit, 
he is guilty of a conversion’’; that when a note or check is payable on 
its face to one as trustee, guardian, or administrator the bank which 
accepts the paper for deposit, or purchase, is chargeable with notice 
that a conversion is being made by the payee or holder. 

It is proper just here to note that, in jurisdictions in which the 
Uniform Fiduciaries Act, 9 Uniform Laws Annotated, 147, is in force, 
and in many other jurisdictions, federal and state, the bank is not held 
liable unless it benefited from or participated in a diversion of the fund 
to other than fiduciary purposes. See Paton’s Digest (1926) § 1308a, 
p. 1427, and particularly the opinion of Parker, Circuit Judge, in 
Bank of Vass v. Arkenburgh et al. (C. C. A. 4, 1932) 55 F. 2d 130, 
wherein the question is fully discussed and numerous authorities cited. 

While Tennessee is committed to the rule of liability above stated, 
it should be noted, however, that, in all our cases which follow this 
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rule fastening liability on the depositing bank for trust fund deposits, 
the checks were for guardian, administrator, or other trust funds, as 
to which investment and handling are regulated by statutes and court 
decrees, of which banks and others must be presumed to have knowledge, 
while we have here a case of a business agency merely, in which class 
of cases the rights and relationships, powers and authorities are fixed 
ordinarily by private contract, express or implied, to be construed in 
accordance with the law of agency and controlling customs. The facts 
of each case are peculiar to it and must, therefore, be looked to in 
determining whether or not the agent was guilty of a conversion in 
taking into his keeping and control the funds of his principal. 

Now this court has never extended this rule of notice of a purpose 
to convert funds evidenced by a check or note beyond the class of 
instruments above mentioned, in which it appeared on the face thereof 
that the transaction involved trust funds, and we are not willing to do 
so now. The leading case of United States Fidelity Co. v. People’s 
Bank, 127 Tenn. 720, 157 S. W. 414, was a flagrant case of misappro- 
priation of guardianship funds. The check was payable to H. L. Turner 
and two wards, and was indorsed by H. L. Turner as guardian and 
placed to his individual credit and the fund converted to his own use. 

In Ford v. Brown & Co., 114 Tenn. 467, 88 S. W. 1036, 1038, 1 
L. R. A., N. S., 188, two certificates of deposit were involved, dealt with 
together, one of which read, C. N. Woodworth, Trustee,’’ and the other, 
‘*C. N. Woodworth, Trustee for Betty Ford.’’ The opinion cites hold- 
ings from other states and also our older case of Bank v. Looney, 99 
Tenn. 278, 42 S. W. 149, 38 L. R. A. 837, 63 Am. St. Rep. 830, as 
supporting the rule that, ‘‘in a controversy between a beneficiary of a 
trust fund and the holder of a paper disposed of by a trustee in viola- 
tion of his trust, the word ‘trustee,’ appearing upon the face of the 
paper, is sufficient to put any taker upon notice.’ 

In Freeman v. Citizens’ National Bank, 167 Tenn. 399, at page 410, 
70 S. W. 2d 25, 29, ‘‘the bank received the bond company’s ‘guardian- 
ship check’ ’’ and was held liable. In our most recent case, Barry v. 
Hensley, 170 Tenn. 598, 98 S. W. 2d 102, 103, a check was involved 
payable to ‘‘R. M. Barry, administrator of the estate of William J. 
Jones,’’ and the bank was charged with notice of the trust, and held 
liable when it permitted the check to be deposited to Barry’s individual 
account and the fund dissipated by him. 

In Central Bank & Trust Co. v. Cohn, 150 Tenn. 375, 264 S. W. 641, 
the court said that the word ‘‘trustee’’ gave notice of the existence of 
a trust, and that the party taking the paper was charged with the 
duty of ascertaining what restrictions, if any, were imposed on the 
trustee. The opinion cited Ford v. Brown & Co., supra, and our 
older decisions of Alexander v. Alderson, 66 Tenn., 7 Baxt. 403; Cov- 
ington v. Anderson, 84 Tenn., 16 Lea, 310, and Caulkins v. Gas-Light 
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Co., 85 Tenn., 683, 684, 4 S. W. 287, 4 Am. St. Rep. 786, as sustaining 
the principle. 

It is a matter of general knowledge that collections are commonly 
made by agencies, including lawyers and banks, daily and in great 
number and amount, by checks made to such agents, payable to them 
as such, or bearing notations which carry notice on their face that they 
are in payment of obligations due to principals represented by such 
agents. Quite commonly, indeed customarily, in order to make deduc- 
tions therefrom of fees and charges, such checks are passed to the 
banking accounts of such agents. It has never been assumed that, if 
the party named in such a check is in fact the agent of the principal for 
the purpose of making the collection, and deposits it to his or its firm, 
corporate, or individual account, that the bank is liable for its proper 
distribution or remittance, in the absence of a showing of actual notice 
to the bank of a purpose to divert and misappropriate the funds. 

To constitute a conversion under the general rule and our own ¢ases 
there must be an unauthorized taking over and into possession by one 
of the goods or funds of another, with intent at the time to appro- 
priate the property to his own use. In Jordan v. Greer, 37 Tenn., 5 
Sneed., 165, the essentiality of intent is stressed; and it is recognized 
that these questions of intent in the taking and of authority, express 
or implied, and of assent, sanction, or waiver, are questions of fact for 
the jury, or for the court. 

The taking must be ‘‘ without the consent or approbation, either ex- 
pressed or implied, of the owner’’; and pertinent ‘‘questions in such 
eases are, whether the acts amounting to a conversion were assented to, 
or sanctioned before, or at the time they transpired, or afterwards 
waived.’’ Scruggs v. Davis, 37 Tenn., 5 Sneed., 261. A bank would 
ordinarily have little notice, or information, of the commonly confidential 
arrangement between an agent and his principal, so as to enable it to 
determine the extent or limits of the authority conferred, and whether 
or not conduct of the agent had the sanction or approbation of the 
principal. 

There is no claim made that the bank in the instant case had any 
actual notice of any restrictions upon the authority of the Turley Com- 
pany in the handling of this check, or of any purpose to convert any 
part of the funds to its own use. Nor is it suggested that the bank was 
the beneficiary in any degree of the conversion. The case for the insur- 
ance company is rested alone on the theory of notice to the bank from 
the addition of the word ‘‘agent’’ following the payee’s name. Plausible 
argument is made that the facts of this case show actual authority in 
Turley to collect this particular check, either in cash or by deposit, as 
was done, but, in view of what has been already said, we find it un- 
necessary to pass on these facts. 

Without relaxation of the rule heretofore enforced in this state for 
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the protection of beneficiaries, frequently minors and others not in 
position to protect themselves, charging depository banks with notice 
carrying liability for misuse of trust funds whenever a note or check is 
accepted by the bank which shows on its face that the funds of guard- 
ians, administrators, or other trustees are involved, the depository bank 
will not be held to know of the terms, or limitations, if any, placed by 
voluntary agreements between parties on chosen ‘‘agents’’ or ‘‘attor- 
neys’’; a classification in which the instant case falls. The rule of 
notice and consequent liability of bank depositories will not be extended 
to these personally selected and privately formed business agency rela- 
tionships, beyond requiring indorsement by the true party named, unless 
the bank has otherwise actual notice of a fraudulent purpose, or a want 
of authority on the part of the payee, or participates in the misappro- 
priation. 

It results that the decree of the Court of Appeals is reversed, and 
that of the chancellor dismissing the bill affirmed. 


CHECKS INDORSED AND DEPOSITED BY 
OFFICER OF FRATERNAL ORDER 


Moneypenny v. Third National Bank, Supreme Court of Tennessee, 111. 
S. W. Rep. (2d) 375 


A check drawn by a fraternal order was payable to a person as 
treasurer of the order. The check was wrongfully indorsed by the 
general chairman of the order and deposited to the credit of his 
personal account, the chairman later withdrawing and using the 
proceeds. It was held that the bank in which the check was deposited 
was liable to the fraternal order. 


A check drawn by an outside party was payable to the order of 
a person as general chairman of a fraternal order. The general 
chairman indorsed the check and deposited it in his individual 
account in the defendant bank, later using the proceeds for his own 
purposes without authority. It appeared that he had frequently 
deposited checks in this manner without objection on the part of 
the fraternal order. It was held that the bank was not liable to 
the fraternal order. 


Action by H. Moneypenny and others against the Third National 
Bank. The chancellor dismissed the bill, but on appeal the Court of 
Appeals modified the decree, and defendant brings certiorari. 

Decree of Court of Appeals affirmed in part, and in part reversed 
and rendered. 


(RAE EERE EL Ee a 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §393. 
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CHAMBLISS, J.—Complainants, Moneypenny, Jones, and Bryant, 
members of the Order of Railroad Telegraphers, an unincorporated asgo- 
ciation, with headquarters at St. Louis, and of division No. 58 of this 
order, brought this suit on their individual behalf and for the benefit 
of the order, seeking to recover from the defendant bank, located at 
Nashville, the amount of five certain checks. Division 58 carried an 
account in defendant bank designated as ‘‘Order of Railroad Telegra-' 
phers, Division No. 58, H. Moneypenny G. 8. & T.’’ A. W. Davis was 
general chairman of this division, with broad powers. It was charged 
that Davis had misappropriated the proceeds of the checks; that al- 
though so drawn as to carry notice on the face that they represented 
funds of the order, the bank passed the proceeds to the individual ac- 
count of Davis and permitted him to withdraw the funds for his own 
use. 

The issues of fact were submitted to a jury. At the conclusion of 
the testimony the chancellor took the case as to one of the checks, for 
$975, from the jury and dismissed the bill as to this check; the jury 
found the issues as to the other four checks in favor of the bank, and 
the chancellor on this finding dismissed as to these also. The jury 
found: (1) That Davis had authority and consent of the order to de- 
mand and receive the proceeds of the two checks sued on for $500 dated 
November 21, 1932, and $375, dated July 24, 1932, respectively; (2) 
that the order approved and ratified his action after knowledge of the 
facts; (3) that the order failed to act with reasonable promptness in 
repudiating his action and giving notice to the bank of disapproval; 
(4) that Davis had authority to indorse and collect the check for 
$1140, dated October 5, 1933; (5) that the order failed to repudiate this 
transaction with reasonable promptness, but ratified it; (6) that Davis 
had authority to indorse or sign the name of H. Moneypenny to the 
check for $904.04, dated December 14, 1933, and collect and take posses- 
sion of the proceeds; (7) and, finally, that the bank did not knowingly 
co-operate with Davis in appropriating to his own use any of the funds 
of No. 58 of the order. 

Complainants appealed, and the Court of Appeals sustained the 
decree of the chancellor as to the three checks for $500, $375, and $1140, 
on the ground that the evidence showed ratification and settlement as 
to the proceeds thereof, but held that there was (1) no material evidence 
to support the finding of the jury as to the check for $904.04, and (2) 
the chancellor erred in withdrawing the case as to the check for $975 
from the jury, and, modifying the decree of the chancellor, sustained 
the bill as to these two items and rendered judgment accordingly. 
Petition of the bank has been granted and the cause argued. It is there- 
fore necessary for this court to consider the case only as it relates to 
these two checks for $904.04 and $975. It appears that the check for 
$904.04 was in the following words and figures: 
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‘‘The Order of Railroad Telegraphers 
‘St. Louis, Dec. 14, 1933. No. 27612. 
‘‘Pay to the Order of H. Moneypenny, G. 8S. & T. Divn. 58 $904.04 
**$904 Dols. & 4 Cts. 
‘‘The Order of Railroad Telegraphers, 
**L. J. Ross, 
‘‘Grand Secretary and Treasurer. 
‘Acct. of 
‘No The Telegraphers National Bank of St. Louis. 
‘‘(Endorsement) H. Moneypenny, G. 8. & T. Divn. 58 
‘A. W. Davis, General Chairman, O. R. T. 
‘* Aristo W. Davis.’’ 


The indorsements, including the name of Moneypenny, were made 
by Davis, and the proceeds passed to his personal account. 

While, as before stated, Davis had broad powers as general chair- 
man of Division 58 in the handling of its affairs, we are constrained 
to agree with the Court of Appeals that he had neither actual nor 
apparent authority to indorse the name of Moneypenny on a check 
thus made payable. There is no proof that Moneypenny had authorized 
this, but directly to the contrary. Nor is there any evidence that this 
had ever been done before. This check not only carried quite evident. 
notice that the funds were association funds, but that it was to be paid 
to Moneypenny as treasurer only. It was quite apparently not a collec- 
tion from outside sources, which it does appear Davis, in his capacity of 
general chairman, sometimes made with apparent authority, but it was 
drawn on the funds of the order by its grand secretary and treasurer, 
and carried definite notice that it was a transfer or like payment to 
the treasury of Division No. 58. In view of the commanding position 
of Davis and his previous good record in his dealings with it, the bank 
apparently took the chances of ratification or approval by the drawer 
and the drawee. Both repudiating the indorsement and conversion by 
Davis to his own use by his deposit to his personal account, the loss 
must fall on the bank, and so much of the decree of the Court of Ap- 
peals is affirmed. 

The facts with respect to the second check transaction are essentially 
different. That check was in words and figures as follows: 

‘‘New York, June 22nd, 1934. 
‘‘Irving Trust Company 
‘*Wall Street Office 
‘‘One Wall Street, New York. 

“*Pay to the order of A. W. Davis, General Chairman $975.00. Nine 
Hundred Seventy Five 00/100 Dollars. 

“J. F. Wessel. 


‘‘(Endorsement) A. W. Davis, General Chairman. 
‘*Ariosto W. Davis.”’ 


This check was payable to A. W. Davis, ‘‘General Chairman,’’ and 
properly so indorsed, drawn by an outside party in payment of a 
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collection which Davis had full authority to make. The bank had notice 
that checks intended for Davis’ personal use, such as for his services, 
were commonly drawn in this form, with the descriptive term, ‘‘General 
Chairman,’’ added. A number are in the record. He had frequently 
indorsed such checks as he did this one, and had deposited them in this 
bank to his personal account, and always without complaint. A pre- 
sumption of right in Davis to control and direct the deposit of funds 
payable to him as general chairman thus arose. Having placed Davis 
in a position of such general authority in the management of its affairs, 
and having itself affixed this title to his name on checks intended for 
his personal use, it would be exacting too much of the bank to require 
it to distinguish between checks for funds which he could properly 
control, or take into possession, and those intended only for association 
use. 

In the opinion in New York Life Insurance Co. v. Bank (Shelby 
Equity) 172 Tenn. —, 111 S. W. 2d 371 today decided [published in 
this issue] this court has restricted application in this state of the rule 
of liability of banks for deposits to personal accounts of checks on 
their face so payable as to carry notice of the interest of a third party 
in the proceeds to those cases in which the payee is so designated as to 
indicate that the funds dealt with are of a class the handling and dis- 
position of which is commonly regulated by statutes or decrees, such 
as those of trustees, guardians, executors, and administrators. Our 
eases heretofore reported adjudging liability against deposit banks have 
been cases in which funds of one or the other of these special classes 
were involved. See U. S. Fidelity & Guaranty Co. v. Bank, 127 Tenn. 
720, 157 S. W. 414; Ford v. H. C. Brown & Co., 114 Tenn. 467, 88 8. W. 
1036, 1 L. R. A. (N. S.) 188; Freeman v. Bank, 167 Tenn. 399, 70S. W. 
2d 25; Barry v. Hensley, 170 Tenn. 598, 98 8. W. 2d 102. 

Of the limitations and restrictions upon the handling of such funds 
the law gives notice binding upon all. But the depository bank will not 
be held to know of the undisclosed terms or limitations, if any, placed 
by voluntary agreements between parties on chosen ‘‘agents,’’ or ‘‘at- 
torneys.’’ In this latter class fall the terms president, secretary, and 
chairman. The harsh conversion rule of liability of depositories will 
not be extended to these privately selected and confidentially formed 
business agency relationships, beyond requiring indorsement by the 
true party named, unless the bank has otherwise actual notice of a 
fraudulent purpose, or a want of authority on the part of the payee, or 
participates in the misappropriation. 

It results that as to this later transaction, relating to the check 
described for $975, the decree of the Court of Appeals is reversed. 
Decree will be entered here against the bank for the sum of $904.04 and 
interest. The costs will be paid one-third by the bank, and two-thirds 
by the complainants. 
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RIGHTS OF BENEFICIARIES OF TRUST ON 
FAILURE OF BANK 


Fesenmeyer v. Salt Springs National Bank, United States Circuit Court 
of Appeals, 92 Fed. Rep. (2d) 599 


Money was turned over to a national bank in trust to pay the 
income to the trustor for life and upon her death to pay the prin- 
cipal to designated beneficiaries. The bank had deposited securities 
with the Superintendent of Banks as required by Section 39-a of 
the New York Banking Law and 12 U. S. Code § 248 (k) for the 
protection of those entitled to monies held in trust by the bank. 
Upon the failure of the bank, it was held that the beneficiaries of 
the trust, above mentioned, were entitled to a lien on the fund in 
the hands of the Superintendent of Banks. 


Action by Josephine Fesenmeyer and others against Salt Springs 
National Bank and another. From a judgment for plaintiffs, defend- 
ants appeal. 
Affirmed. 


Keith F. Driscoll, of Syracuse, N. Y., for appellants. 
Clifford H. Searl, of Syracuse, N. Y., for appellees. 


CHASE, C. J.—This action was brought by the plaintiffs as the 
sole beneficiaries of a trust of which the Salt Springs National Bank 
of Syracuse, N. Y., organized and existing as a corporation under the 
National Bank Act (12 U.S. C. A. § 21 et seq.), but now in process of 
liquidation, was the trustee to assert a lien upon a fund in the hands 
of the superintendent of banks of the state of New York. 

The Salt Springs National Bank had before August 20, 1930, been 
duly authorized to act as a fiduciary under the provisions of 12 
U.S. C. A. § 248 (k), when on that day it entered into an agreement 
in writing with Josephine Fesenmeyer that was called a declaration of 
trust which provided in part that the bank as trustee would accept 
from said Fesenmeyer the sum of $16,000 in cash to be by it ‘‘deposited 
in the Salt Springs National Bank, or its successors, during the term 
of this Trust, and to bear at least the same rate of interest as is paid 
upon savings accounts.’’ The arrangement was to continue during the 
lifetime of said Fesenmeyer, whose agent was to be paid the interest 
quarterly, and upon her death the principal and accumulations then 
undistributed were to be paid, less ‘‘any proper fees to which the Trus- 
tee may be legally entitled,’’ in stated proportions to ascertainable de- 
scendants then living. 





NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §143. 
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The bank took the money under this agreement; placed it on de- 
posit with itself; and then through its trust department used it to 
purchase certificates of participation in mortgages on which it was paid 
interest in excess of the amount it paid on its savings deposits. It 
duly paid over to Fesenmeyer’s agent the interest so received less fees 
it deducted for its services as trustee for a time and then sold the 
securities it purchased. After that, and up to December 31, 1932, it 
paid interest at the agreed rate, but since then has paid nothing. 

On January 22, 1934, upon action by the United States Comptroller 
of the Currency, a receiver, whose successor is now defending this 
action, was appointed for the bank which has since been in process of 
liquidation under the provisions of the National Bank Act. 

The bank had, before it received the money from Mrs. Fesenmeyer 
on the terms above outlined, complied with the state law as authorized 
by the Federal Reserve Board under 12 U.S. C. A. § 248 (k), in making 
a deposit of securities with the New York superintendent of banks in 
accordance with the provisions of section 39-a of the New York State 
Banking Law (Consol. Laws N. Y. c. 2). The state law provides that 
such securities shall be held by the superintendent ‘‘as trustee for the 
beneficiaries of private and court trust funds held by such national 
bank.’’ And the claim of the plaintiffs is that they are the beneficiaries 
of private trust funds which are so protected. The Fesenmeyer account 
was carried on the books in the trust department of the bank and was 
charged with the fees of the bank as trustee before payments of earn- 
ings were made to Mrs. Fesenmeyer. 

It is urged that the court was without jurisdiction upon the broad 
ground that the Comptroller of the Currency under the statutory pro- 
visions for the liquidation of national banks (12 U. 8. C. A. § 192) has 
absolute control of the assets of an insolvent bank to the extent that his 
‘‘eontrol cannot be disturbed by any court in the absence of fraud or 
abuse of discretion.’’ Like most generalities, the proposition is but 
partly true and has no application here. The Comptroller has exclusive 
jurisdiction, not subject to review, of all matters properly within his 
discretion. Liberty Nat. Bank v. McIntosh (C. C. A.) 16 F. (2d) 906. 
But the sole discretionary power to determine the rights of beneficiaries 
of a trust of which an insolvent national bank is trustee are nowhere 
conferred upon him. And so the jurisdiction of the court in that 
respect is unimpaired. In Carcaba v. MeNair (C. C. A.) 68 F. (2d) 
795, jurisdiction in an action much like the instant case was taken for 
granted. 

On the merits, the first duty which confronts us is to decide whether 
any trust at all was created, and the second whether the fund is pro- 
tected as claimed. If the language of the agreement alone were decisive 
on the first question, nothing would appear to support the contention 
that any trust was created. True it is that the bank was called a 
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trustee, and the money was said to be taken in trust, but equally true 
is it that the actual agreement was expressly stated to be that: ‘‘The 
trustee shall forthwith cause said sum of $16,000 to be deposited in the 
Salt Springs National Bank, the same to be kept on deposit with said 
Salt Springs National Bank, or its successors, during the term of this 
trust, and to bear at least the same rate of interest as is paid upon 
savings accounts. ...”’ 

That language itself does no more than show an agreement to place 
the money on deposit with the so-called trustee bank and keep it there; 
the bank merely accepting a deposit to be subsequently distributed at a 
time to be determined upon the happening of a future event certain 
and agreeing to pay interest meanwhile upon it. Calling itself a 
trustee in the agreement, or the deposit a trust fund, would not make 
it a trustee or create a trust if the legal effect of the transaction were 
otherwise. And on the face of the agreement nothing but the relation- 
ship of debtor and creditor was brought into existence as when a bank 
accepts a deposit to hold at interest. 

But the agreement must be read in the light of the provisions of 
the statute which applied to this bank at the time it was made. It had 
received its permit to act as a fiduciary under 12 U.S. C. A. § 248 (k), 
and was exercising at least some of those powers, for it had deposited 
securities with the state superintendent of banks. Of course, it was 
bound to comply with the provisions of the subsection. Having prom- 
ised to take, and having received, this money for the purposes stated, 
it did undertake to act in a fiduciary capacity as a trustee unless the 
provision for depositing'the money with itself necessarily created only 
the relationship of debtor and creditor. And because of statutory pro- 
visions that result did not follow. The kind of deposit it could make as 
a national bank exercising, as it was, any or all of the powers enumer- 
ated in subsection (k), was one by which it should ‘‘segregate all assets 
held in any fiduciary capacity from the general assets of the bank.”’ 
Consequently the agreement to deposit money which it had promised to 
hold as trustee gave it no right to treat the fund as a general deposit 
or to hold it as a debtor merely. Nor did the bank undertake to do so. 
It invested the money in specific securities, and so long as it held them 
paid over the income from these securities less its fees as trustee. When 
those securities were sold, it held the proceeds on which it paid interest, 
so long as it paid any, after deducting its fees as trustee. It dealt 
with it at all times through its trust department. Under these cireum- 
stances it is plain enough that the right to deposit with itself permitted 
by the agreement was the limited one permitted by the law and did not 
prevent the assumption by the bank of all the duties and liabilities of 
a trustee rather than merely those of a debtor. Compare Carcaba v. 
MeNair, supra. 

It is clear, also, that this is a private trust which has not been 
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performed because of the default of the trustee. The bank has been in 
default since December 31, 1932. Subsection (k) above mentioned pro- 
vides in respect to the securities in the hands of the state superintend- 
ent of banks that they ‘‘shall be held for the protection of private and 
court trusts, as provided by the State law.’’ The state law applicable, 
section 39-a of the New York State Banking Law, provides that such 
securities shall be held for the protection of such a trust as this. They 
are, therefore, held subject to a lien for the protection of this trust 
from what would otherwise be the result of the trustee’s breach of 
duty. 

Of course the lien is not superior to other like liens, if there are 
any, and, if the fund should be insufficient to satisfy all so entitled to 
share in it, the plaintiffs will receive upon distribution only their pro- 
portionate part. However, this record does not show that the fund will 
be insufficient, and so no error appears. 

Judgment affirmed. 















RELEASE OF FIRST INDORSER OPERATES TO 
RELEASE SECOND INDORSER 


Thompson v. Gore, Supreme Court of Mississippi, 178 So. Rep. 81 


The act of the receiver of the holder of a note, in releasing the 
first indorser, releases the second indorser also. A court decree, 
obtained by the receiver, authorizing the discharge of the first in- 
dorser and holding the second indorser is invalid as to the second 
indorser, where such decree was made without the second indorser’s 
consent. 






















The note involved in this case was payable to the order of a 
bank. The note was in the principal sum of $3,180. It was indorsed 
first by O. T. Hamner and then by T. O. Gore. A receiver was ap- 
pointed for the bank and, after securing the proper authority from 
the court, he made a compromise settlement with Hamner for 
$585.37 and released Hamner from all further liability. In this 
action it was held that releasing Hamner released Gore, whose 
indorsement followed that of Hamner, notwithstanding the provi- 
sion in the court’s decree to the effect that Gore should remain 
liable. Accordingly, the receiver could not recover from the second 
indorser the balance due on the note. 





Action by M. L. Thompson, as receiver of the Peoples Bank, in 
Liquidation, against T. O. Gore and another on a promissory note which 
was payable and delivered to the bank. The defendant named alone 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §627. 











THE BANKING LAW JOURNAL 369 


defended the suit, and, from a judgment in favor of defendant named, 
the receiver appeals. 

Affirmed. 

Kermit Cofer, of Water Valley, for appellant. 

Creekmore, Creekmore & Capers, of Jackson, for appellee. 


ANDERSON, J.—Appellant, as receiver of the Peoples Bank of 
Water Valley, brought this action in the circuit court of Yalobusha 
county against J. W. Hamner, Jr., and appellee, T. O. Gore, on a 
promissory note in the principal sum of $3,180, which note was pay- 
able and delivered to the bank; executed by J. W. Hamner, Jr., as 
maker, and indorsed by appellee Gore. Appellee Gore alone defended 
the suit. His defense was that the receiver of the bank, by order of 
the chancery court in which the receivership was pending, had released 
his coindorser on the note, O. T. Hamner, and thereby under the law 
he (Gore) was released. There was no controversy as to the facts. 
The cause was tried before the court as judge and jury, resulting in a 
judgment in appellee’s favor, from which the receiver appeals. 

The facts are that on February 15, 1932, J. W. Hamner, Jr., executed 
his promissory note to the bank which was then a going concern. The 
note was made due on November 15, 1932, and indorsed on its back 
there appears first the name of O. T. Hamner and under it the name 
of T. O. Gore. On the 29th of February, 1936, the indorser O. T. Ham- 
ner paid to the receiver the sum of $585.37, for which the receiver 
gave him a receipt releasing him from further liability on the note. 
This compromise settlement was made by authority of the chancery 
court. The order authorizing it provided that on the payment of that 
sum O. T. Hamner should be released from further liability, but that 
such release should not affect the rights of the receiver ‘‘as to the other 
makers and indorsers, nor the liability of said makers and indorsers 
other than O. T. Hamner.’’ 

For reversal the receiver relies on section 2027, Code of 1930, and 
the decision of the court in Lindsay v. Parrott, 108 Miss. 161, 66 So. 
412, and other decisions of like effect. It was held in that case that, 
where a person places his name on a note as an indorser before its 
delivery, he becomes a comaker and liable to pay as an original prom- 
isor. Section 2027 provides among other things that, in cases of joint 
or joint and several indebtedness, the creditor may settle or compro- 
mise with and release any one or more of the debtors, and such settle- 
ment or release shall not affect the right or remedy of the creditor 
against the other debtors for the amount remaining due and unpaid. 

The fault with that position is this: Since the adoption in 1916 of 
the Uniform Negotiable Instruments Act, chapter 51, Code of 1930, 
§ 2657 et seq., a mere indorser, before delivery, is not primarily liable 
on a note, he is only secondarily liable. The rule, therefore, announced 
in the Lindsay Case was changed. Section 2719 of the Negotiable 



































370 THE BANKING LAW JOURNAL 





Instruments Act provides that a person placing his signature on an 
instrument otherwise than as maker, drawer, or acceptor, is deemed 
to be an indorser, unless he clearly indicates to the contrary. Section 
2720 provides that a person, not otherwise a party to an instrument, 
who places thereon his signature in blank before delivery, is liable 
as an indorser. Section 2848 provides that a person primarily liable 
on an instrument is one who by the terms of the instrument is abso- 
lutely required to pay the same; all other parties are secondarily liable. 
Section 2724 provides that, as respects one another, indorsers are liable 
prima facie in the order in which they indorsed. Section 2776 pro- 
vides among other things that a person secondarily liable on an instru- 
ment is discharged by the discharge of a prior party. 

O. T. Hamner’s name, as stated, appears first on the back of the 
instrument, appellee’s under it, therefore under section 2724, as be- 
tween them, O. T. Hamner was liable for the payment of the note. His 
discharge, therefore, under the law discharged appellee from further 
liability. This conclusion is supported by Skinner v. Mahoney, 140 
Miss. 625, 106 So. 211; Carter v. Jennings, 134 Miss. 263, 98 So. 687; 
Taylor v. Ross, 129 Miss. 536, 92 So. 637; Brannan’s Negotiable Instru- 
ments Law, 3d Ed., pp. 232 to 236, inclusive. 

Section 2027 has no application because appellee was not a joint 
and several debtor. If the decree authorized the discharge of O. T. 
Hamner, the prior indorser, and the holding of appellee, it was un- 
authorized and void to that extent. The chancellor had no right to 
make a decree in violation of the legal rights of the appellee without 
his consent. There was no evidence that he gave his consent to the 
compromise. 
Affirmed. 









BANK LIABLE IN INSURANCE TRANSACTION 


Marshall National Bank & Trust Co. (defendant) v. Corder (plaintiff), 
Supreme Court of Appeals of Virginia, 194 S. E. Rep. 734 


A. national bank located in a place having less than 5,000 popu- 
lation may act as agent for insurance companies. The bank will be 
held responsible for any contracts which it enters into in this re- 
gard. 


In this case the plaintiff Corder borrowed $1,700 from the de- 
fendant bank for the purpose of erecting a house. The cashier of 
the bank, who handled the transaction, told Corder that he had 
taken out fire insurance on the house in an amount sufficient to 
cover the loans. Later, the house, which cost $4,000 to build, burned 
down and Corder then discovered that the bank cashier had only 






















NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §126. 
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taken out $1,000 in insurance. It appeared that Corder was un- 
educated and that he relied entirely on the cashier. A judgment 
of $2,000 against the bank was affirmed upon appeal. 











Suit by Robert R. Corder against the Marshall National Bank & 
Trust Company, for damages for breach of contract to insure. To 
review a judgment on a verdict for plaintiff, defendant brings writ of 
error. 

Affirmed. 

Thomas, Strauss & Backus, and L. R. Bartenstein, of Warrenton, for 
plaintiff in error. 

John Locke Green and Clarence R. Ahalt, both of Arlington, for 
defendant in error. 


BROWNING, J.—This suit was, in reality, between Robert R. Cor- 
der as plaintiff and the Marshall National Bank & Trust Company as 
defendant. The parties will hereinafter be referred to as Corder and 
the bank, respectively. 

There was a verdict of the jury, sustained by the court, in favor of 
Corder for the sum of $2,000. The case is before us on a writ of error 
granted the bank. 

P. W. Anderson was the cashier of the bank, and he was also the 
president of the Frost Realty Corporation. Corder, a former resident 
of the village of Marshall or its vicinity, was working in a dairy in 
Washington, D. C., and, with the money he had accumulated, he had 
purchased a lot in Tuckahoe Village and had progressed with the build- 
ing of a dwelling as far as the construction of its foundation. He 
needed money for its completion, and he applied to Anderson, the 
eashier of the bank, for it. Mr. Anderson agreed to negotiate a loan 
of $1,000, to be secured on the lot and the house in course of construc- 
tion by a deed of trust which contained an insurance clause. The 
amount of the loan was deposited to the credit of Corder in the bank. 
It was to be drawn out as the construction of the house proceeded and 
its expense necessitated. It does not appear from the record why the 
issuance of the insurance policy was deferred until some time in the 
year 1935, some seventeen months after the loan was made. 

The amount of the loan was not sufficient to complete the construc- 
tion of the building, and on two subsequent occasions Corder applied 
to Mr. Anderson for additional loans, one for $500 and another for 
$200. These loans, secured by two notes executed by Corder and in- 
dorsed by his father, were granted by the bank. 

It becomes informative at this point to quote from the testimony of 
Corder relative to the insurance: 
**Q. What did he (Anderson) tell you then? 


*‘A. I paid the interest on the one thousand dollars, and he told 
me, he said, ‘I have taken out insurance on this property for you now.’ 
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I said, ‘You have?’ He said, ‘Yes.’ He said, ‘Do you want to pay 
it now?’ I said, ‘Yes, how much is it?’ He said, ‘$4.50.’ ‘How much 
is that now?’ I said. He said, ‘It is enough to cover the loans and a 
little more besides.’ ’’ 





On cross-examination Corder was questioned, in part, as follows: 





**Q. Mr. Corder, you testified that Mr. Anderson mentioned insur- 
ance to you at the time the loan was placed. Was there any amount 
mentioned at that time? 

*“A. No, sir. 

“*Q. Wasn’t any amount mentioned at any other time? 

‘‘A, There wasn’t no amount, only after he just said enough to cover 
the loans and expenses besides. 

‘*Q. And the original loan was one thousand dollars? 

‘A. Seventeen hundred dollars, what I was figuring on. I had 
gotten it all.’’ 





In January, 1936, Corder’s house was burned. He was notified of 
this fact by his sister, both of whom went to the scene of the fire. On 
their way back to Washington, they stopped in the village of Cherry- 
dale for lunch. There Corder had his sister call Mr. Anderson over 
the telephone to notify him of the fire. Then, for the first time, Corder 
became aware that he had only $1,000 of insurance on a house which 
he testified had cost him some $4,000. Corder’s suit is based upon his 
contention that the bank is liable for damages resulting from the failure 
of Anderson, the agent of the bank, to effect the amount of insurance 
which he had been assured had been done. 

It appears that Corder is a densely ignorant man. He had been 
in a country public school for some years but could only sign his name. 
He was unable to read or write. 

The bank defended the suit by contending that it had no contract 
or agreement with Corder respecting the original loan or the insurance; 
that Anderson was not its agent in either of the transactions; and that 
it did not profit by them. 

It has been suggested that a national bank has no authority to act 
as an agent or broker for an insurance company, nor to authorize any 
official or employee to do so, because such act would be ultra vires and 
void. This question cannot arise here because national banking asso- 
ciations organized under the laws of the United States and doing busi- 
ness in a place the population of which does not exceed 5,000 inhabitants 
is expressly granted such power. See title 12 U. S. C. § 92, 12 U.S. 
C. A. § 92 (Federal Reserve Act, § 13, par. 11). 

The two vexing questions which the case presents are, first, whether 
there was a contract between the bank, through its agent, and Corder 
providing for the insurance of the house in accordance with Corder’s 
contention, and, second, was Anderson in fact the agent of the bank in 
the particular transaction. 
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Corder testified that there was such an agreement or contract. He 
declared in more than one instance that Anderson assured him that the 
insurance to the extent of the loans had been effected. He testified 
further that he thought that he was borrowing the money from the 
bank; that he knew nothing of the Frost Realty Corporation ; that An- 
derson did not inform him as to the amount of the insurance except 
that it was sufficient to cover all the loans and a little more besides; 
that Anderson did not inform him that he was borrowing money from 
any other source than the bank; that he was ignorant of the true status 
of the matter until the fire occurred and it became necessary to investi- 
gate it. 

Corder had the utmost confidence in Anderson. He seems to have 
left the whole transaction to him. He testified that he told Mr. Ander- 
son that he was uneducated and knew nothing about such things and 
he wanted him to ‘‘tend to it’’ for him. 

We do not intend to intimate that Mr. Anderson intentionally de- 
ceived Corder. He did not. The contract, however, as Corder related 
it, was not kept and performed. 

Anderson denied the statements made by Corder, and in some par- 
ticulars gave a different version of the transaction. 

The jury and the judge of the trial court saw the witnesses, heard 
their testimony and observed them, and they have resolved these two 
questions of fact in favor of Corder, and we cannot say that there is 
no evidence upon which they could base their conclusions and that the 
conclusions to be drawn from the facts were such about which reason- 
able men could not differ. 

This court has so repeatedly said that in a case like this it is bound 
by the verdict of the jury, particularly when it is sustained by the 
judgment of the court, as to render it unnecessary to quote authority 
upon the proposition. It is definitely settled law. 

Accordingly, we affirm the judgment of the trial court. 

Affirmed. 


TIME FOR SUING INDORSER 


Portland Savings Bank v. Shwartz, Supreme Judicial Court of Maine, 
196 Atl. Rep. 405 


Under the statutes of Maine, an action on a note signed in the 
presence of an attesting witness may be commenced at any time 
within twenty years. An action against the indorser of such a note, 
however, must be commenced within six years. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 81298. 
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Action by the Portland Savings Bank against Harry M. Shwartz 
and another, jointly, as indorsers of a promissory note. On report. 

Judgment for defendants. 

Sherman I. Gould and Charles H. Shackley, both of Portland, for 
plaintiff. 

Abraham Breitbard, of Portland, for defendants. 

THAXTER, J.—This case is before this court on report. The de- 
fendants are sued jointly as the indorsers of a promissory note of 
the following tenor: 


‘*Mortgage Loan No. 3935 
$2000.00 Portland, June 30, 1923. 
“‘For value received, the Lincoln Realty Co. promises to pay to 
the order of Portland Savings Bank, the sum of Two Thousand Dollars 
in one year from and after date, with interest at the rate of six per 
cent. per annum, payable semi-annually; also with interest on all over- 
due interest at the rate of six per cent. per annum. 


‘“ Witness : 
**C. H. Tolman Lincoln Realty Co. 
“By Harry M. Shwartz 
““President. 
‘“Waiving demand, notice and protest. 
‘‘Documentary stamps 
“*10¢—5¢ Harry M. Shwartz 
““L. R. Co. Jesse M. Rosenberg 


**6/30/23”’ 


The defendants have pleaded the general issue with a brief state- 
ment setting up the statute of limitations. The plaintiff claims that the 
six-year limitation does not apply because this is a witnessed note on 
which the period is twenty years. 

The defendants are accommodation indorsers and, prior to the 
passage of the Uniform Negotiable Instruments Act in 1917, Laws 
1917, c. 257, now embodied in Rev. St. 1930, c. 164, would have been 
regarded as joint or joint and several makers and not as indorsers. 
Adams v. Hardy, 32 Me. 339; Stewart v. Oliver, 110 Me. 208, 85 A. 
747. The act abrogated this rule, and these defendants are now treated 
as indorsers. Rev. St. 1930, c. 164, § 63. Ingalls v. Marston, 121 Me. 
182, 116 A. 216; Barton v. McKay, 135 Me. —, 193 A. 733. 

Rev. St. 1930, c. 95, § 94, provides that the six-year limitation estab- 
lished by section 90(4) shall ‘‘not apply to actions on promissory notes 
signed in the presence of an attesting witness.’’ An action against 
an indorser is not, however, an action on the note. His is a new and 
different contract, distinct from that of the maker of the note. Seavey 
v. Coffin, 64 Me. 224; Furgerson v. Staples, 82 Me. 159, 163, 19 A. 
158, 17 Am. St. Rep. 470; Barton v. McKay, supra; 8 Am. Jur. 243. 
Even though the indorsement may be on a witnessed note, the indorser’s 
contract does not come within the exception of the statute applicable 
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to witnessed notes, and the general limitation of six years properly 
pleaded is a bar to recovery. Seavey v. Coffin, supra. 
Judgment for the defendants. 


TESTAMENTARY TRUSTEES LIABLE FOR 
LOSS THROUGH BANK FAILURE 





In re Fricke’s Estate, Surrogate’s County, New York County, New 
York, 2 N. Y. Supp. (2d) 654 





Two of three trustees under a will resided in New York, the 
state in which they were appointed and in which the assets of the 
estate were located. The third trustee resided in New Jersey. Funds 
belonging to the estate were deposited in a bank in New Jersey and 
were lost through the failure of the bank. It was held that the 
trustees should be surcharged with the amount of the loss. 


Only ‘‘exceptional circumstances’’ will justify a trustee in tak- 
ing funds of an estate out of the state of his appointment. 


Proceedings in the matter of the estate of Frederick D. Fricke, de- 
ceased, wherein the trustees filed an account, to which Edward D. Fricke 
and others filed objections. 

Decree in accordance with opinion. 


DELEHANTY, S.—The trustees of this estate maintained the bank 
account of the estate in a trust company in the state of New Jersey 
located in the vicinity of the place of business of one of the trustees. 
In 1931 the trust company in which the account was maintained closed 
its doors. The trust suffered a net loss thereby of $773.02. Objectants 
seek to hold the trustees liable for this loss. The court rules that they 
are liable. The trust assets were located within this state. Two of the 
three trustees resided in this state. The rents and interest income of 
the trust estate were collected in this state. The trustee who testified 
on the subject asserted that the removal from this state of the cash 
funds of the trust was based on a desire to assure protection of the 
funds by having them deposited near his office. Plainly the funds were 
exposed to hazard in the transportation of them in cash and check from 
the city of New York to the state of New Jersey. They could have been 
deposited in a bank in this city with no hazard. The rule of liability 
in such circumstances as are here disclosed is stated in the authorities 
cited in Matter of Poulson’s Estate, 155 Mise. 625, 627, 280 N. Y. S. 
350. In the latter case the question was one of removal of funds by 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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an administrator. The court applied to the administrator the rule of 
liability already fixed by the Court of Appeals in the case of trustees. 
Only ‘‘exceptional circumstances’’ would justify a trustee in taking 
funds of an estate out of the state of his appointment. Ormiston v. 
Olcott, 84 N. Y. 339. Not only are there no ‘‘exceptional circumstances’’ 
here, but on the contrary the proof establishes affirmatively that no 
valid reason whatever existed for the maintenance of the bank account 
of the trustees outside this state. It is no defense to the charge of 
mishandling of the funds that similar loss might have occurred in New 
York City. This New Jersey trust company closed in 1931. The court 
has not been furnished with any proof whatever that any New York 
City bank closed in that year. It would be immaterial, however, whether 
the closing was in 1931 or 1933, the year of the general suspension of 
banks. If the funds had been in a New York bank the trustees could 
have avoided surcharge. They cannot ask the court and the parties to 
speculate on the possibility that the trustees might have chosen as a 
place of deposit one or the other of the banks that failed to reopen 
in this city after the bank holiday. The record here is that they took 
the funds unnecessarily and improvidently out of the jurisdiction in 
which the trust estate was located and from which they obtained their 
letters of trusteeship. Having done that they must pay the loss. Ac- 
cordingly the objections to the claim of credit for this loss are sustained. 

The court holds on the proof that Cleveland A. Morris is the sur- 
viving spouse of Henrietta Mais Morris, a niece of the testator. 

The court holds that the trustees are entitled to exercise their busi- 
ness judgment and discretion in connection with the disposition of any 
surplus rents which may from time to time be in their hands in con-, 
nection with the operation of a parcel of real estate acquired by them 
through or in lieu of foreclosure of a mortgage held by the trust. Mat- 
ter of Chapal’s Will, 269 N. Y. 464, 199 N. E. 762, 103 A. L. R. 1268. 
The court will not itself declare what the trustees should do with that 
surplus. The problem is wholly theirs. 

The main question in this accounting proceeding revolves around 
the meaning of the will of deceased. The court is of opinion that the 
construction contended for by the trustees is the sound one. That con- 
struction will permit the continuous administration of the estate and 
the disposal of the surplus income without resort to any distribution as 
in intestacy. It meets the test of the cases which require that the tes- 
tator’s intent be ascertained and effectuated so far as legally possible. 
It is the court’s view that the result reached by the construction con- 
tended for by the trustees is, in the circumstances of this case, in ac- 
cordance with the intent of the testator. The decree to be entered may 
provide for such a distribution of the income. 

Submit, on notice, decree construing the will and settling the account 
in conformity with this decision. 
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DEPOSIT BY BANK OF TRUST FUNDS IN 
COMMERCIAL DEPARTMENT 


In re Johnson’s Estate, Supreme Court of Pennsylvania, 195 Atl. 
Rep. 128 


A trust company, acting as trustee under a life insurance trust, 
deposited the proceeds of life insurance policies (which it had re- 
ceived in the form of a check payable to it as trustee) in its own 
commercial department although its officers were aware at the time 
that it was insolvent. On the failure of the trust company, it was 
held that the beneficiaries of the trust were entitled to a preferred 
claim against the assets of the company. Said the court: ‘‘The 
check, having been mingled with the general funds of the bank, 
which at all times remained ample to satisfy all preferred claims 
in full, appellees (beneficiaries of the trust) were entitled to a prefer- 
ence for their claim.’’ 


Proceeding in the matter of the account of William D. Gordon, 
secretary of banking of the commonwealth of Pennsylvania, receiver of 
the Title & Guarantee Company, Johnstown, Pa., with respect to the 
claims made on behalf of the trust for Ruth Irene Johnson and the 
trust for Thomas Edward Johnson. From an adverse decree, Luther 
A. Harr, successor to William D. Gordon, as secretary of banking, ap- 
peals. 

Affirmed. 

Philip P. Sharkey, of Johnstown, Charles Hasson, of Ebensburg, 
Horace M. Barba, Sp. Dep. Atty. Gen., and Charles J. Margiotti, Atty. 
Gen., for appellant. oe See 

J. C. Davies, of Johnstown, for appellees. “ies del 


KEPHART, C. J.—The Title, Trust & Guarantee Company of 
Johnstown, Pa., had long been insolvent before the events here nar- 
rated, and the bank’s officers knew this, but its doors were deliberately 
kept open for business, receiving deposits and handling trust funds. 
Many things contributed to its insolvency, but one outstanding thing 
was heavy loans, far in excess of the legal maximum, to officers and di- 
rectors of the bank and their affiliates, only a small portion of which 
were collectible. During this period of insolvency, bonding companies 
withdrew as sureties for municipal funds and were never replaced. 
The Title Company’s officers were substantially the same as the officers 
of the First National Bank of Johnstown and dominated the affairs of 
both banks; to conceal the real condition of the banks and to cover a 
shortage in reserves, improper entries were made in the books of both 
banks as to transactions between them. There were also serious viola- 
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NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
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tions of the duties of the Title Company as a fiduciary; these facts we 
now narrate. 

Appellees are minor children of W. E. Johnson. On the death of 
their parents they became the beneficiaries of a life insurance trust set 
up by their father. The Title Company was named trustee and di- 
rected to invest the proceeds of the policies in ‘‘securities authorized 
by the laws of the Commonwealth of Pennsylvania for the investment 
therein of trust funds.’’ 

Gartland, executive vice-president, superseded the regular trust 
officer who ordinarily handled these trusts, and requested the agent of 
the Fidelity Mutual Life Insurance Company to give him the check 
for $16,690.15. This check, payable to the Title Company as trustee 
for the appellees, was received by him. The court below found that, 
instead of depositing this check in a trust account, the Title Company 
indorsed it over to its own commercial department where it became 
part of the cash funds of the bank; no exception was taken by appel- 
lant to this particular finding of fact. The bank failed, but there were 
sufficient cash funds remaining up to the time the receiver took pos- 
session to meet the claim. The appellees were entitled to a preference 
if they can prove the trust attached to the funds after their transfer 
to the bank’s commercial department. See Erie Trust Company’s Case 
(No. 1), 326 Pa. 198, 191 A. 613, in which this court held that, where 
trust funds are improperly mingled with the individual cash of the 
trustee, the cestui may trace into the lowest balance of the mingled 
cash. 

The commercial department accepted the funds although it was 
aware of its insolvent condition, which was clearly improper. The bank, 
if it did not continue to be an express trustees, became a trustee ex 
maleficio whether the transaction was a deposit for collection (Cameron 
_v. Carnegie Trust Co., 292 Pa. 114, 140 A. 768; Lipschutz v. Philadel- 
phia Sav. Fund Society, 107 Pa. Super. 481, 164 A. 74) or a purchase 
(Corn Exchange National Bank v. Solicitors’ Loan & Trust Co., 188 Pa. 
330, 41 A. 536, 68 Am. St. Rep. 872). See In re Gordon (Appeal of 
Luther A. Harr, Receiver of Title, Trust and Guarantee Company) 
(Pa. Sup.) 195 A. 122, opinion this day handed down. If it could be 
said the commercial department purchased the check from the trust 
department, a trust might attach for the additional reason that a trus- 
tee may not buy trust property in his individual capacity from him- 
self as trustee, or more particularly, a trust company cannot sell trust 
property to its banking department (Tracy v. Central Trust Co., 327 
Pa. 77, 192 A. 869; Restatement of the Law of Trusts, § 170, b, d), but 
this need not here be decided. The check having been mingled with 
the general funds of the bank which at all times remained ample to 
satisfy the preferred claims in full, appellees were entitled to a prefer- 
ence for their claim. 
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Various other matters occurred which could be mentioned, but to 
recite them only multiplies the misconduct of the bank as they do not 
bar a preference. A treasurer’s check was issued by the commercial 
department, marked ‘‘Trust Funds,’’ and sent without a deposit slip 
indicating what trusts were involved, to the First National Bank of 
Johnstown, where the Title Company had both a commercial account 
and a trust account. No cash transfer followed, however. Instead of 
being credited to the trust account, the item was credited to the Title 
Company’s commercial account. The circumstances lead to the belief 
that this was planned for the purpose of bolstering bank reserves rather 
than through inadvertence. The proper credit was not made in the 
trust account until just before or some time after the bank holiday on 
March 4, 1933. In the meantime, the guardian and attorney for the 
orphans kept insisting that the money be invested in government bonds. 
The officers of the bank misled them into believing that they had pur- 
chased such bonds. This was not done. The bank holiday on March 
4th restricted the trust account in the First National and made invest- 
ment therefrom impossible, a period of more than six weeks. 

The whole transaction was an improper one, but appellees are not 
controlled by this account in the First National. They may treat the 
issuance of the treasurer’s check as nonexistent in fact, since it was 
simply a subterfuge to deceive, and may pursue the proceeds of the 
original trust property in the hands of the receiver. 

There is one matter which must be corrected. Although the lower 
court’s conclusions of law were to the effect that a preference should 
be allowed in the distribution of the funds, the decree reads as though 
the secretary of banking individually is to be surcharged. Since he 
is charged in his capacity as receiver and not personally, the order is 
modified to read that the secretary as receiver is decreed to allow the 
exceptants, the present appellees, a preference. 

Decree affirmed at cost of appellant. 


































INVESTMENT IN “NON-LEGALS” UNDER 
PROVISION IN WILL 






Fidelity Union Trust Co. v. Lowy, Court of Chancery of New Jersey, 
196 Atl. Rep. 369 












A will authorized the executors and trustees to retain and invest 
in non-legal securities. It was held that the word ‘‘securities’’ 
should be construed to include stocks of corporations, both common 
and preferred, as well as bonds and other investments. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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This proceeding was brought by a trust company which had been 
appointed administrator with the will annexed. The action was 
prompted by the desire of one of the life tenants to increase the 
amount of income which she was receiving from the estate. The 
trust company took the precaution of applying to the court for a 
construction of the clause referred to so that it might not become 
involved in liability as a result of following the life tenant’s wishes 
in the making of investments. While the court held that, under the 
clause mentioned, the trust company could retain and invest in pre- 
ferred and common stocks, it took the pains to make this further 
statement: ‘‘The trustee is admonished, however, that the modern 
construction of the word ir no sense relaxes the rule of duty or the 
standard of: care and prudence required of the trustee, and is not 
a license for speculation, carelessness of administration, or an ex- 
euse for unfaithfulness to duty.’’ 


The fact is that will clauses of this character, granting liberal 
powers of investment to executors or trustees, are never quite as 
broad in their meaning as they seem. Notwithstanding such clauses, 
the courts have a way of holding trustees to a strict accountability 
in the matter of making investments. 


Syllabus by the Court 


1. The word ‘‘securities’’ in its broadest sense, and as understood in 
modern usage, includes stock, both common and preferred. 


2. As used in a will, it will be given that interpretation which will 
most completely carry out the intention of the testator. 

3. Where a will authorizes the executor and trustee to retain, or to 
reinvest in, non-legal ‘‘securities,’’ the word ‘‘securities’’ will be in- 
terpreted according to modern usage; but without such authorization 
it will be construed in its restricted sense and as exclusive of all in- 
vestments not authorized by statute. 


Suit by the Fidelity Union Trust Company, as administrator ce. t. a., 
under the last will and testament of Henriette Bondi, against Maxine 
Bornstein Lowy and others, to have the will construed. 

Decree in accordance with opinion. 

Hood, Lafferty & Campbell, of Newark (Richard C. Plumer, of 
Newark, of counsel), for complaintant trustee. 

Charles M. Myers, of Newark, for defendant Margarethe Bornstein. 

Milton M. Unger, of Newark, for Greta and Richard Otto Lowy, 
infant defendants. 


BERRY, V. C.—Complainant, as administrator c. t. a. and trustee 
under the last will and testament of Henriette Bondi, seeks the con- 
struction of that instrument, and particularly desires to be instructed 
as to the meaning of the word ‘‘securities’’ as used in the seventh para- 
graph of the will, and as to the trustee’s powers thereunder to invest 
and reinvest trust funds in stocks and securities, notwithstanding the 
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same be not classified as legal investments for trust funds by the stat- 
ute. 

Testatrix died April 29, 1931, leaving a will written in her own 
handwriting by which, after making certain bequests to her daughter 
and various relatives, she devised and bequeathed the residue to the 
complainant in trust to pay the income to certain of her relatives for 
life and with the remainder over to a class in which the infant de- 
fendants are included. By the seventh clause of the will she provided, 
in part, as follows: 


‘‘Seventh My executors and trustees are expressly authorized and 
empowered to hold as part of: my estate and of the trust hereby created 
any investments made by me in my lifetime, which shall come into their 
hands as part of my estate and of the said trust, notwithstanding they 
may not be such as are legal for trust investments under the law of 
the State of New Jersey, nevertheless authorizing and empowering said 
executors and trustees whenever in their judgment such action shall be 
either necessary or advisable for the safety or enhancement of my 
estate or said trust, to sell and dispose of the same from time to time 
and the proceeds of such sale or sales shall be invested and reinvested 
in such securities as it may deem advisable and for the best interests 
of my estate, notwithstanding the same may not be such as are classified 
by the laws of the State of Jersey as legal investments for trust funds.’’ 


The inventory and appraisement fixes the value of the decedent’s 
estate at $324,510.20, and of this total $184,085.26 was invested in 
stocks and $17,100 in bonds; assets valued at $109,250 are listed in the 
inventory under the heading ‘‘mortgages.’’ The two principal life 
beneficiaries of the trust, being the daughter and granddaughter, re- 
spectively, of the testatrix, claim that the term ‘‘securities’’ as used 
in paragraph seven of the will includes, and was intended by the tes- 
tatrix to include stocks, and that the complainant is therefore em- 
powered by that paragraph to invest and reinvest in nonlegal stocks 
and securities. 

In construing a will, the ordinary and commonly accepted meaning 
of a word is to be given to it, unless a contrary intention is disclosed 
by the will itself. It is argued on behalf of the infant defendants that 
the word ‘‘securities’’ was used in this will in its strict sense, as de- 
fined in Graydon’s Executors v. Graydon, 23 N. J. Eq. 229, affirmed 
25 N. J. Eq. 561, where it was held by Chancellor Zazriskie that shares 
of the capital stock of a corporation were neither money nor securities, 
but simply the title of the corporator to his proportionate share of the 
corporate property and income; and it is urged that this decision is 
controlling here. These defendants further rely upon Ward v. Kitchen, 
30 N. J. Eq. 31; Woodruff v. Ward, 35 N. J. Eq. 467; Brown v. Brown, 
72 N. J. Eq. 667, 65 A. 739; Babbitt v. Fidelity Trust Company, 72 
N. J. Eq. 745, 66 A. 1076. But, as was pointed out in Blanchard v. 
Blanchard, 116 N. J. Eq. 435, 174 A. 431, 434, affirmed 122 N. J. Eq. 
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372, 194 A. 184, the construction placed upon the word ‘‘securities’’ 
in the Graydon Case ‘‘arose ex necessitate to carry out the intention 
of the testator.’’ In Blanchard v. Blanchard, supra, the word was 
given the opposite construction, ‘‘ex necessitate to carry out the inten- 
tion of the testator.’’ Likewise in Re Cross’ Estate, 117 N. J. Eq. 429, 
176 A. 101, the word ‘‘securities’’ was construed to include stocks for 
the same reason. In the instant case, however, no particular interpreta- 
tion of the word ‘‘securities’’ is required ‘‘ex necessitate to carry out 
the intention of testatrix.’’ There is no deficiency of income or other 
circumstance which prevents the complete fulfillment of testatrix’ in- 
tentions as expressed in her will. The bill is confessedly prompted by 
the anxiety of one of the life tenants to increase her income, and is 
not impelled by a sense of duty on the part of the trustee to depart 
from the usual rule touching investments of trust funds. The question 
flatly presented to the court is whether or not the word ‘‘securities’’ 
should be interpreted in its restricted sense in accordance with the de- 
cision in the Graydon Case, or in the broad and modern acceptance of 
the term as in Blanchard v. Blanchard, supra. In the latter case it 
was pointed out that the Graydon Case was decided in 1872, and that 
since that time ‘‘the modern development of the ‘investing’ idea among 
the general public has resulted in a synonymous use of terms which 
originally may have had different meanings,’’ and that by the modern 
interpretation of the word ‘‘securities’’ it is inclusive of stocks. The 
same rule has been adopted in other jurisdictions, among which may be 
cited, in addition to those cited in Blanchard v. Blanchard, supra; In 
re Vanderbilt’s Estate, 1928, 132 Mise. 150, 229 N. Y. S. 631; Irving 
Trust Company v. Natica, 157 Mise. 32, 284 N. Y. S. 343; In re Stark’s 
Will, 1912, 149 Wis. 631, 134 N. W. 389; Battles v. Hackett, 177 Wis. 
104, 188 N. W. 78; City Bank Farmers Trust Company v. Lewis, 122 
Conn. 384, 189 A. 178. And see 56 C. J. p. 1279. 

In 2 Shoulder on Wills, 6th Ed., p. 1288, it is said that present usage 
gives the word ‘‘securities’’ a generous scope far beyond its literal 
meaning. It would seem that by the clear preponderance of authority 
in this country that ‘‘in the general usage of speech employed by men 
of business affairs the word ‘securities’ is used in its widest sense to 
describe the broad class of financial investments,’’ and that as so em- 
ployed it is inclusive of stocks, common and preferred. In re Vander- 
bilt’s Estate, supra. That this is so is indicated by the Restatement of 
the Law of Trusts, vol. 1, p. 657, § 227, comment ‘‘u,’’ as follows: ‘‘A 
provision in the terms of the trust authorizing the trustee to invest in 
‘securities’ is ordinarily interpreted as broad enough to include not 
merely secured obligations but also other investments such as shares of 
stock or debentures. An authorization to invest in securities, however, 
does not of itself empower the trustee to make an investment which 
would not be made by a prudent man dealing with his own property 
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and having primarily in view the preservation of the trust estate and 
the amount and regularity of the income to be derived.’’ 

In view of the modern interpretation of the word ‘‘securities,’’ I 
think that it may be safely said that where a will specifically empowers 
the trustee to retain and to reinvest in nonlegal securities, the word 
‘‘securities’’ will be construed to include stocks, both common and pre- 
ferred, as well as bonds and other investments contemplated by its strict 
construction ; but that where there is no indication in the will that the 
testator intended the trustee to invest in other than legal securities, 
as that word is used in our statute defining legal investments for trust 
funds, the word ‘‘securities’’ must be given its restricted meaning, 
which excludes stocks and includes only such securities as are named 
in the statute as legal investments. In the instant case, it would seem 
that the word ‘‘securities’’ was used ‘‘in the vocabulary of ordinary 
life and not in any technical or narrow sense,’’ and that in its ordinary 
acceptation the word is inclusive of stock, both preferred and com- 
mon, and that it should be interpreted accordingly. Paragraph ‘‘ninth’’ 
of the will is somewhat persuasive of this conclusion. The trustee is 
admonished, however, that the modern construction of the word in 
no sense relaxes the rule of duty or the standard of care and prudence 
required of the trustee, and is not a license for speculation, carelessness 
of administration, or an excuse for unfaithfulness to duty. 

I will advise a decree accordingly. 


























CERTIFIED CHECK NOT ENTITLED TO 
PREFERENCE 






Freeman Shoe Corporation v. Dorman, Court of Appeals of Kentucky, 
112 S. W. Rep. (2d) 999 











Where a drawee bank certifies a check and fails before the check 
is paid, the holder is not entitled to a preference over other creditors 
of the bank. 


Such preference is not granted by section 3720-69a-12, subsection 
2, of the Kentucky Statutes (§ 13-2 of the Bank Collection Code), 
which provides that, where a check is presented to the drawee bank 
for payment and the bank closes after having charged the check to 
the drawer’s account, the owner of the check shall have a preference 
over other creditors. This statute applies only where a check is 
presented for payment in the ordinary course of collection and has 
no application to a case such as this one, where the check was pre- 
sented for certification. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §150. 
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Suit by the Freeman Shoe Corporation against J. R. Dorman, ete., 
and others in an effort to secure priority over general creditors on 
claim against the Pendleton Bank, an insolvent institution, based on a 
certified check. From an adverse judgment, the Freeman Shoe Cor- 
poration appeals. 

Affirmed. 

L. M. Ackman, of Williamstown, for appellant. 

H. B. Best, of Falmouth, for appellees. 


STITES, C. J.—The question for determination in this case is 
simply whether or not the holder of a certified check is entitled to prior- 
ity of payment in the distribution of the assets of an insolvent state 
bank. The material facts are stipulated. On November 2, 1931, the 
check here in question was drawn by Clark Houchins on the Pendle- 
ton Bank of Falmouth, in the sum of $217.74, payable to the Freeman 
Shoe Corporation. The check was duly certified by the bank and was 
deposited in Beloit, Wis., properly indorsed, on November 5, 1931. The 
drawer of the check had ample funds on deposit at the time it was 
given. The exact words of the certification were: ‘‘Certified for pay- 
ment by Pendleton Bank, $217.74 when properly endorsed, per Charles 
W. Thompson, Cashier.’’ The Pendleton Bank went into liquidation 
on November 3, 1931. The Freeman Shoe Corporation filed a claim 
with the liquidating agent of the Pendleton Bank, and it was allowed 
as a general claim against the assets of the bank. This suit was filed in 
an effort to secure priority over general creditors. 

The rule is settled to the effect that the holder of a certified check 
is not entitled to priority of payment over ordinary creditors upon the 
insolvency of the bank. Lloyd v. Butler County State Bank, 122 Kan. 
835, 253 P. 906, 51 A. L. R. 1030, and note. We have been able to find 
no authority to the contrary. There seem to be no Kentucky cases on 
the subject, but in the analogous situation of a cashier’s check we have 
determined that no right to preference exists. Perry Bank & Trust 
Company v. Riggins, 233 Ky. 257, 25 S. W. 2d 386. 

It is insisted, nevertheless, that under the Bank Collection Code 
there is a right to priority of payment. Section 3720b-69a-12, subsec- 
tion 2, of the Kentucky Statutes, provides, in part, that, where an item 
is presented for payment to a bank on which it is drawn and the drawer 
has sufficient deposit to pay the item, and the bank shall close after 
having charged the item to the account of the drawer or otherwise dis- 
charged his liability thereon, but without having itself settled either 
in money or by an unconditional credit, then the assets of such bank 
shall be impressed with a trust in favor of the owner of such item. It 
is argued that the act of certification by the bank amounted to an 
appropriation or setting aside of the funds necessary to satisfy the 
check, and the holder should therefore have the right to the money so 
set aside. 
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The mere certification of the check at the instance of the drawer did 
nothing more than make the bank an insurer of its payment. First 
National Bank v. Bank of Ravenswood, W. Va., 141 Ky. 671, 133 S. W. 
581. The bank was not made trustee of any funds. It simply became 
itself indebted to the holder of the check upon its delivery to him. 
This debtor-creditor relationship gives no right to priority over other 
ereditors of the bank. There is no difference in principle between the 
obligation to the holder of a certified check and the obligation to the 
holder of a cashier’s check. 

Section 3720b-69a-12, subsection 2, relates to a situation where an 
item is presented for payment (not certification) prior to the time 
when the bank closes. It says so. It has no application to the situation 
before us. 

Subsection 3 of section 3720b-69a-12 is likewise relied upon by ap- 
pellant, but a reading of that section clearly shows that it relates to 
‘‘an agent collecting bank other than the drawee or payor.’’ It is there- 
fore unnecessary further to consider it. 

The appeal is granted and the judgment affirmed. 


SALE OF COLLATERAL NOT SUBJECT TO SALE 
OF SECURITIES ACT 


Mutual Bankers Co. (defendant) v. Terrell (plaintiff), Supreme Court 
of Florida, 178 So. Rep. 399 


Bonded warehouse certificates are not ‘‘securities’’ within the 
meaning of the Uniform Sale of Securities Act. Therefore, the 
holder of a note secured by such certificates may sell the certificates 
upon default in the payment of the note without registering the 
certificates pursuant to the provisions of the Sale of Securities Act. 


Suit by B. W. Terrell against the Mutual Bankers Company, a Dela- 
ware corporation, to enjoin a sale of collateral security. From an or- 
der temporarily restraining the defendant, and denying the defendant’s 
motion to dismiss the amended bill of complaint, the defendant appeals. 

Order reversed, and cause remanded, with directions. 

Ralph C. Binford and C. M. Bourland, both of Tampa, for appel- 
lant. 

Tom J. Landrum and John R. Parkhill, both of Tampa, for appellee. 


PER CURIAM.—The appeal in this case is from the entry of a 
temporary restraining order and order denying motion of defendant 





NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1198. 
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to dismiss the bill of complaint as amended, which order was in the 
following language: 


‘*This cause coming on to be heard upon motion of the solicitors 
for B. W. Terrell, the plaintiff, for an order restraining the defendant, 
Mutual Bankers Company, from making any sale, transfer or en- 
cumbrance on or in anywise disposing of certain Whiskey Warehouse 
Receipts now in their possession, to-wit, receipts No. 15300 and No. 
15301, respectively, and bearing whiskey barrel Serial Nos. 46566, 46567, 
46568, 46569, 46570, 46571, 46572, 46573, 46574 and 46575, re- 
spectively, until further order of the court; and motion of the defend- 
ant to dismiss the bill of complaint filed herein, and the court having 
read the affidavit of the plaintiff and the bill of complaint filed herein 
and having heard the arguments of counsel and being fully advised in 
the premises, it is hereby 

‘‘Ordered, adjudged and decreed that the said motion to dismiss 
the bill of complaint be and the same is hereby denied. 

‘It is further ordered, adjudged and decreed that the said defend- 
ant be and the Mutual Bankers Company is hereby restrained and en- 
joined from making any sale, transfer or encumbrance on or in any- 
wise disposing of any of the above mentioned Whiskey Warehouse Re- 
ceipts until further order of this court, ‘upon the said plaintiff filing a 
bond with surety in the sum of $500.00 indemnifying the said defend- 
ant against any loss or damage caused by the issuing of this order and 
as required by the rules and practice of this court. 

‘‘Dated at Tampa, Florida, this 21st day of May, A. D. 1937.’’ 


The order itself shows what was involved in the suit. 
The purpose of the amended bill of complaint was to enjoin a sale 
of collateral security threatened by notice, as follows: 


““B. W. Terrell of Sarasota, Florida, and to Any and All Other Persons 
Whom It May Concern: 


‘*You are hereby given notice that the Mutual Bankers Company 
will, on the 22nd day of May, A. D. 1937, at the hour of 10:00 o’clock 
A. M., at Room 908, Wallace S Bldg., 608 Tampa Street, Tampa, Hills- 
borough County, Florida, offer for sale and sell at public auction, Ware- 
house Receipt No. 15300, dated November 13, 1935, issued by John A. 
Wathen Distilling Company, for five (5) barrels of Wathen’s Kentucky 
Bourbon Whiskey, Barrell Serial Nos. 46566, 46567, 46568, 46569 and 
46570, also Warehouse Receipt No. 15301, dated November 13, 1935, 
issued by John A. Wathen Distilling Company, for five (5) barrels 
of Wathen’s Kentucky Bourbon Whiskey, Barrel Serial Nos. 46571, 
46572, 46573, 46574, and 46575, which said Warehouse Receipts are held 
by the Mutual Bankers Company as collateral for the payment of that 
certain note, executed by B. W. Terrell on November 28, 1935, in the 
sum of seven hundred ninety-five ($795.00) dollars, payable in six 
months after date, in which said note the above described Warehouse 
Receipts are described, and a lien given thereon against the above de- 
scribed Warehouse Receipts, unless said note, together with interest 
thereon at the rate of 8% is paid from June 27, 1936, to date, on or 
before 10:00 o’clock A. M. May 22, 1937. 

‘“The sums received from the sale of said above mentioned Ware 
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house Receipts will be applied against the cost of collection on said note 
and delivery of said property, including attorney’s fee, and on the 
principal and interest of said note, and if there be a surplus over and 
above said cost, expenses, principal and interest on said note, it will 
be paid over to you, or if there is a deficit remaining from the sale of 
said Warehouse Receipts, then you will be held liable for said deficit. 
‘*Respectfully yours, 
‘“C. M. Bourland, 
‘‘Attorney for Mutual Bankers Co.’’ 


Unless the appellee is entitled to relief under the amended para- 
graph 4 of the bill of complaint, which reads as follows: ‘‘The afore- 
said sales of the Bonded Warehouse Receipts were all made in viola- 
tion of the Florida Uniform Sale of Securities Act, because such Re- 
ceipts are securities within the meaning of such Act, and have never 
been registered under such Act. The plaintiff further represents that 
there is now pending in the Circuit Court of the Thirteenth Judicial 
Cireuit in and for Hillsborough County, Florida, a suit at law wherein 
B. W. Terrell, the plaintiff herein, is plaintiff and Mutual Bankers Com- 
pany, the defendant herein, and William H. Wright, salesman and 
agent for Mutual Bankers Company, are defendants. Said suit is 
brought for the purpose of invoking the provisions of the Florida Uni- 
form Sale of Securities Act which entitles the plaintiff in the suit at 
law and the plaintiff herein to set aside the transactions hereinbefore 
mentioned and demand full reimbursement, with interest and reason- 
able attorneys’ fees, from the defendants in the suit at law of all monies 
paid upon said transactions hereinbefore mentioned,’’ the bill is with- 
out equity. 

We will therefore discuss the allegations of this amended paragraph 
of the bill. 

It will be noted that the allegations of this paragraph assert that 
‘Sales of the bonded Warehouse Receipts were all made in violation 
of the Florida Uniform Sale of Securities Act because such Receipts 
are Securities within the meaning of the Act.’’ Then follows the allega- 
tion that this suit is brought for the purpose of invoking the provisions 
of the Florida Uniform Sale of Securities Act. The act referred to 
originated as chapter 14899, Acts of 1931, was amended by chapter 
16174, Acts of 1933, and amended again by chapter 17253, Acts of 
1935. 

The appellee has cited no authority for the stated conclusion that 
the bonded warehouse certificates constitute securities within the pur- 
view of those legislative acts. Such bonded warehouse certificates as 
are here involved constitute evidence of title to personal property, in 
this case the title to whisky contained in certain numbered barrels 
stored in the bonded warehouse issuing such certificates. The title to 
the whisky is transferred by the assignment and transfer of the cer- 
tificate, and that assignment transfers the title to no whisky except 
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that which is in the container identified by the number thereof in the 
certificate. 

It therefore follows that the transaction by which the complainant 
in the court below acquired the bonded warehouse certificates referred 
to was not in violation of the statutes above cited and was not void or 
voidable because of the provisions of those statutes. 

It is contended here that no harmful result could flow to the de- 
fendant in the court below by reason of the entry of the temporary 
restraining order. This may be true, and, if the bill of complaint was 
grounded upon any right to equitable relief upon final determination, 
we should hold the granting of temporary restraining order not to be 
error, but the bill of complaint contains no allegation which would 
warrant the granting of any relief on final hearing to the complainant. 
Therefore, the motion to dismiss the bill of complaint should have been 
granted. 

The order appealed from is reversed, and the cause remanded, with 
directions that the bill of complaint be dismissed. 

So ordered. 


RIGHT OF NATIONAL BANK TO GIVE 
SECURITY FOR DEPOSITS 


Hood v. Hardesty, United States Circuit Court of Appeals, Fourth 
Circuit, 94 Fed. Rep. (2d) 26. 





A national bank has no authority to pledge its assets to secure 
deposits made with the national bank by the receiver of a state 
bank. 


The only power which a national bank has in this respect is found 
in Section 5153 of the Revised Statutes (12 U. S. Code, § 90). This 
statute provides that a national bank ‘‘may, upon the deposit with 
it of public money of a State or any political subdivision thereof, 
give security for the safe-keeping and prompt payment of the money 
so deposited, of the same kind as is authorized by the law of the 
State in which such association is located in the case of other bank- 
ing institutions in the State.”’ 


There is a statute in West Virginia, where this question arose, 
which authorized any bank or trust company to give security for 
deposits made by the receivers of closed or insolvent banking insti- 
tutions. This, however, is a state statute and cannot, in any way, 
enlarge the powers of national banks as limited by Congress. 


The section of the United States Code, above quoted, restricts na- 
tional banks to giving of security for deposits of ‘‘public money.’’ 








eS a ee OR eS EN ie eRe re ee eee en 
NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Hdition) §862. 
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The funds held by receivers of state banking institutions are not 
public money and, therefore, it is beyond the powers of a national 
bank to give security for such deposits. 









Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Clarksburg; William E. Baker, Judge. 

Suit by Howard Hardesty, receiver of the National Bank of Fair- 
mont, an insolvent national banking association, against Smith Hood, 
successor receiver of the Monongahela Bank of Fairmont, to recover 
proceeds of certain bonds pledged by the national bank. From a decree 
for plaintiff, defendant appeals. 

Affirmed. 

James M. Guiher, of Clarksburg, W. Va., and Herschel H. Rose, of 
Fairmont, W. Va. (Steptoe & Johnson, of Clarksburg, W. Va., on the 
brief), for appellant. 

D. H. Hill Arnold, of Elkins, W. Va., for appellee. 



















PARKER, C. J.—This is a suit by a receiver of a national bank, to 
whom we shall hereafter refer as the plaintiff, to recover from the re- 
ceiver of a state bank, to whom we shall refer as defendant, the pro- 
ceeds of certain bonds pledged by the national bank to secure a deposit 
of funds made by the state bank receiver. It appears that the bonds 
were pledged in 1931. A portion of them were returned to the bank 
on the reduction of the deposit account in 1932. Following the passage 
by the West Virginia Legislature of the Act of July 28, 1932, Acts 
1932, Ex. Sess., c. 7, hereafter quoted, the national bank executed a 
form of bond pledging the bonds already held by defendant so as to 
conform to this statute, and the pledge as thus consummated had the 
approval of the Comptroller of the Currency and the Commissioner 
of Banking of West Virginia. Following the insolvency of the national 
bank, the bonds which had been pledged were sold with the approval of 
the plaintiff; and from the proceeds of the sale the deposit of defend- 
ant was paid. This suit was subsequently instituted to recover from 
defendant the proceeds of the pledged bonds thus received by him, less 
the dividends to which he would have been entitled on his deposit ac- 
count ; and, from a decree for plaintiff in accordance with the prayer of 
the bill, the defendant has appealed. 

Three questions are presented by the appeal before us: (1) Whether 
the pledge in question can be upheld as a pledge to secure a deposit of 
public money of a state within the meaning of the Act of June 25, 1930, 
12 U.S. C. A. § 90; (2) if not, whether the plaintiff is precluded by 
the voluntary nature of the payment from seeking recovery of the pro- 
ceeds of the bonds used with his consent in the liquidation of the de- 
posit balance; and (3) whether plaintiff is precluded from recovery by 
failure to trace the proceeds of the bonds into funds in the hands of 
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the defendant. We think that all of these questions must be answered 
in the negative. 

The contention of the defendant on the first question is that in 
view of the provisions of the West Virginia Act of July 28, 1932, the 
deposit of plaintiff should be treated as a deposit of public money of 
the state. The portion of the West Virginia statute relied on is as fol- 
lows: ‘‘A bank or trust company may pledge, hypothecate, deliver or 
deposit securities to guarantee deposits of the United States, state of 
West Virginia, a county, district, school district or a municipal corpora- 
tion, and, with the consent in writing of the commissioner of banking, 
may pledge, hypothecate, deliver or deposit securties and/or assets to 
guarantee deposits made by receivers of closed and/or insolvent bank- 
ing institutions, and the receiver of a closed and/or insolvent banking 
institution, if the proceeding be not in court, with the consent in writ- 
ing of the commissioner of banking, and if the proceedings be in court, 
with the consent in writing of the commissioner of banking and the 
approval of the court, may accept securities and/or assets of a banking 
institution to secure deposits made by such receiver.’’ 

This statute, it is true, authorizes a pledge of assets by a bank to 
secure deposits by receivers of closed or insolvent banks; but, as it is 
only a state statute, it cannot enlarge the powers granted by Congress 
to national banks. Spradlin v. Royal Mfg. Co., 4 Cir., 73 F. 2d 776, 
777. In this respect the case here differs from O’Connor v. Rhodes, 
65 App. D. C. 21, 79 F. 2d 146, 151, relied upon by defendant, where 
the statutes held to authorize the pledge to secure deposits by the Comp- 
troller of the Currency were federal statutes, which could properly 
be considered as extending the powers of the bank. Here the state 
statute becomes material only if the deposits for which it authorizes 
security to be given are embraced within the terms of the Act of June 
25, 1930, 12 U. S. C. A. § 90, which provides: ‘‘ Any association may, 
upon the deposit with it of public money of a State or any political 
subdivision thereof, give security for the safe-keeping and prompt pay- 
ment of the money so deposited, of the same kind as is authorized by 
the law of the State in which such association is located in the case of 
other banking institutions in the State.’’ 

Unless the funds deposited can be brought within the definition of 
public money as contained in the statute quoted, therefore, the pledge 
relied on by defendant falls under the condemnation of the decisions 
of the Supreme Court in Texas & Pac. R. Co. v. Pottorff, 291 U. S. 
245, 54 S. Ct. 416, 78 L. Ed. 777, and City of Marion v. Sneeden, 291 
U. S. 262, 54 S. Ct. 421, 78 L. Ed. 787. But manifestly funds in the 
hands of the receiver of: a state bank are not ‘‘public money of a state 
or any political subdivision thereof.’’ As pointed out in the eleventh 
note to the Pottorff Case, 291 U. S. 245, at page 257, 54 S. Ct. 416, 419, 
78 L. Ed. 777, such funds in the hands of the receiver are ‘‘private 
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funds.’’ We expressly so held in Griffin v. Royall, 4 Cir., 70 F. 2d 
103, 104, where we said: ‘‘Clearly, the deposit of the receiver of the 
state bank was not the deposit of ‘public money of a State or any 
political subdivision thereof.’ A deposit of the funds of an insolvent 
bank is a deposit of private funds. See note 11 to opinion in the case 
of Texas & Pac. R. Co. v. Pottorff [291 U. S. 245], 54 8. Ct. [416, at] 
page 419, 78 L. Ed. [777]. The pledge in question, then, is condemned 
by the general rule laid down by the Supreme Court; and it cannot 
be brought within the exception created by the statute of 1930.’’ 

The statutes of West Virginia recognize that funds of a failed bank 
in the hands of its receiver are in no sense public money. The article 
of the West Virginia Code relating to county courts and county officers, 
West Virginia Code 1931, 7-6-8, thus defines public moneys: ‘‘The term 
‘public moneys,’ as used in this article, shall include all money which 
by law the sheriff in his capacity as such, and as treasurer of the 
county and districts, is authorized to collect, receive and disburse for 
public purposes, including State, county, districts, school districts, 
independent school districts and municipalities.’’ And the very West 
Virginia statute here relied on draws a distinction between deposits 
of ‘‘the United States, state of West Virginia, a county, district, school 
district or a municipal corporation,’’ on the one hand, and deposits 
‘‘by receivers of closed and/or insolvent banking institutions,’’ on the 
other. In the case of the former, which are deposits of public moneys, 
the right to secure by pledge of assets is unqualifiedly given; in the 
case of the latter, which involves deposit of private funds, the right to 
secure by pledge of assets is given only on condition that the Commis- 
sioner of Banking give his consent in writing. 

Defendant invokes the decision in Lewis v. Fidelity & Deposit Co., 
292 U. S. 559, 54 8. Ct. 848, 78 L. Ed. 1425, 92 A. L. R. 794 in support 
of his position; but that case does not help him. The deposit there in- 
volved was admittedly one of public money of the state; and the point 
decided was that the state statute giving a general lien upon the bank’s 
assets as security for the deposit would be enforced without the pledg- 
ing of specific assets, and it was not so much as suggested that any 
lien could be given by pledge or otherwise for deposits of funds that 
were not public money. The language quoted by defendant from page 
564 of 292 U. S., page 850 of 54 S. Ct. has reference to equalizing the 
position of national and state banks with reference to competing for 
deposits of public funds. It is not suggested that there was any in- 
tention on the part of Congress to permit the pledging of assets to 
secure other deposits, or that the definition of public funds should be 
stretched or expanded beyond the ordinary understanding of that term 
for the purpose of enabling national banks to compete with state banks 
for private deposits. If it be thought that public policy requires that 
national banks be allowed to pledge assets to secure deposits by re- 
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ceivers of banks, it is clear that this involves a change in the law which 
is a matter for the consideration of Congress and which can be readily 
accomplished by a simple amendment of the act of 1930. 

On the second question, the position of defendant is that there was 
a voluntary payment of defendant’s deposit under mistake of law, and 
that payment so made cannot be recovered. There are two answers to 
this; first, that the receiver of a national bank is an administrative offi- 
cer of the United States and is not bound by the rule precluding the 
recovery of money voluntarily paid under mistake of law; second, that 
to permit the assets of the failed national bank to be thus applied in 
extinguishment of unsecured claims for deposits would contravene the 
federal statutes forbidding preferences to creditors and requiring the 
equal and ratable distribution of assets. 12 U.S. C. A. §§ 91 and 194. 
This matter has been fully discussed in the case of Leonard et al. v. 
Gage & Elliott, 4 Cir., 94 F. 2d 19, this day decided, and what is there 
said need not be repeated. 

On the third question, no case is presented for application of the 
doctrine of tracing trust funds. Defendant in his official capacity has 
received, from the proceeds of the bonds improperly pledged, funds 
to which he is not legally entitled. These may have been disbursed to 
general creditors; but he now has on hand other funds from which 
restitution can be made without injustice to any one. It is well settled 
that in such case a court of equity will direct restitution. See Ex Parte 
Simmonds, 16 Q. B. 308; Standard Oil Co. v. Hawkins, 7 Cir., 74 F. 
395, 402, 33 L. R. A. 739. Even if tracing be required, this has been 
sufficiently done where, as here, the funds in the hands of the defend- 
ant are shown to have been augmented as a result of the receipt of the 
proceeds of the bonds improperly pledged. There is no longer any neces- 
sity for earmarking. Knatchbull v. Hallett, 13 Ch. Div. 696; Jennings 
v. United States F. & G. Co., 294 U. S. 216, 223, 55 S. Ct. 394, 397, 
79 L. Ed. 869, 99 A. L. R. 1248; Peters v. Bain, 133 U. S. 670, 693, 
10 S. Ct. 354, 33 L. Ed. 696. 

There was no error, and the decree appealed from will be affirmed. 

Affirmed. 





